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CITY COUNCIL - Monday, November 08, 2010

ITEM
NO. EXPLANATION ACTION

TAKEN

COMMENTS OF PUBLIC INTEREST
This portion of the meeting is to allow up to five (5) minutes per
speaker with thirty (30) total minutes on items of interest or concern
and not on items that are on the current agenda.  The Council may not
discuss these items, but may respond with factual or policy
information.  The Council may choose to place the item on a future
agenda.

CONSENT AGENDA
The Consent Agenda will be acted upon in one motion and contains
items which are routine and typically noncontroversial.  Items may be
removed from this agenda for individual discussion by a Council
Member, the City Manager or any citizen.  Citizens are limited to two
(2) items and discussion time of three (3) minutes each.

Approval of Minutes

(a) October 25, 2010

Approval of Expenditures

Award/Rejection of Bid/Proposal:  (Purchase of products/services
through formal procurement process by this agency)

(b) Bid No. 2010-211-C for a one (1) year contract with three (3) optional one
year renewals for Security Personnel Services for Municipal Courts to
Allegiance Security Group, LLC in the amount of $57,048 and authorizing
the City Manager to execute all necessary documents.

(c) Bid No. 2010-247-B for Plano Senior Center Roof Replacement to Tice
Enterprises, Ltd., in the amount of $131,988 and authorizing the City
Manager to execute all necessary documents.

Approval of Contract:  (Purchase of products/services exempt from
State of Texas Competitive Bid Laws)

(d) RFQ No. 2010-138-B for a one (1) year contract with six (6) optional one
year renewals for the purchase of Advertising Agency services for the
Plano Convention and Visitors Bureau to The Atkins Group in the amount
of $457,666 and authorizing the City Manager to execute all necessary
documents.

(e) To approve an Engineering Services Contract by and between the City and
Birkhoff, Hendricks & Carter, L.L.P., in the amount of $359,100 for Custer
Pump Station, and authorizing the City Manager to execute all necessary
documents.
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ITEM
NO. EXPLANATION ACTION

TAKEN

Reimbursement of Oversize Participation

(f) To approve and authorize reimbursement to Wolverine Equities Company
2000 Highway 190, L.P. for oversize participation for public improvements
associated with the construction of Mapleshade Road from Ohio Drive to
Coit Road, in the amount of $53,357.

Approval of Expenditure

(g) To approve of the purchase of replastering the Oak Point Center indoor
pool in the amount of $128,580 from Sunbelt Pools through an existing
contract or agreement with BuyBoard and authorizing the City Manager to
execute all necessary documents (BuyBoard Contract 288-08).

Adoption of Resolutions

(h) To approve the terms and conditions of a First Addendum to the Real
Estate Contract by and between the City of Plano, Texas and Emajean
Haggard Hall relating to the purchase of 51.103 acres at the northwest
corner of Alma Drive and Park Boulevard in the City of Plano, Texas;
authorizing its execution by the City Manager; and providing an effective
date.

(i) To authorize the payment of disputed sales tax in the amount of $82,502
for certain operations at the Pecan Hollow Golf Course and for the City
Manager to execute any agreements to effectuate this settlement; and
providing an effective date.

Adoption of Ordinances

(j) To transfer the sum of $82,502 from the General Fund unappropriated fund
balance to the General Fund operating appropriation for fiscal year 2010-
11 for the purpose of providing funds for payment of disputed sales tax for
certain operations at the Pecan Hollow Golf Course; amending the budget
of the City and Ordinance 2010-9-8, declaring this action to be a case of
public necessity; and providing an effective date.

ITEMS FOR INDIVIDUAL CONSIDERATION:

Public Hearing Items:  Applicants are limited to fifteen (15) minutes

presentation time with a five (5) minute rebuttal, if needed.  Remaining

speakers are limited to thirty (30) total minutes of testimony time, with

three (3) minutes assigned per speaker.  The presiding officer may

extend these times as deemed necessary.
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ITEM
NO. EXPLANATION ACTION

TAKEN

Non-Public Hearing Items:  The Presiding Officer may permit limited
public comment for items on the agenda not posted for a Public
Hearing.  The Presiding Officer will establish time limits based upon
the number of speaker requests, length of the agenda, and to ensure
meeting efficiency, and may include a cumulative time limit. 
Speakers will be called in the order cards are received until the
cumulative time is exhausted.

(1) Consideration of a Resolution to ratify the terms and conditions of a
Contract by and between Allied Waste Systems, Inc. d/b/a Allied Waste
Services of Plano, a Delaware corporation, hereinafter referred to as
“Contractor”, and the City of Plano, Texas, a home-rule municipality,
hereinafter referred to as “City”, to be effective upon approval of the City
Council and subsequent execution by the City Manager.

(2) Public Hearing and consideration of an Ordinance as requested in Zoning
Case 2010-17 to amend the Ordinance of the City of Plano, Texas,
amending Section 3.1600 (Sign Regulations) of Article 3 (Supplementary
Regulations) and related sections of the Comprehensive Zoning Ordinance
of the City, Ordinance No. 2006-4-24, as heretofore amended, pertaining to
unified-lot signs; and providing a publication clause, a penalty clause, a
repealer clause, a savings clause, a severability clause, and an effective
date.  Applicant:  City of Plano

(3) Consideration of a Resolution to approve the terms and conditions of an
Agreement by and between the City of Plano, Texas, and Capital One,
National Association, a national banking association; providing for a real
property tax abatement; and authorizing its execution by the City Manager;
and providing an effective date.

(4) Consideration of a Resolution to approve the terms and conditions of an
Economic Development Incentive Agreement by and between the City of
Plano, Texas, and Capital One, National Association, a national banking
association; authorizing its execution by the City Manager; and providing
an effective date.

(5) Consideration of a Resolution to approve the terms and conditions of an
Economic Development Incentive Agreement by and between the City of
Plano, Texas, and Futurewei Technologies Inc., d/b/a Huawei
Technologies (USA), a Texas corporation; authorizing its execution by the
City Manager; and providing an effective date.

(6) Consideration of a Resolution to approve the terms and conditions of an
Economic Development Incentive Agreement by and between the City of
Plano, Texas and Telect, Inc., a Washington corporation; authorizing its
execution by the City Manager and providing an effective date.

Municipal Center is wheelchair accessible.  A sloped curb entry is available at the main entrance

facing Municipal Avenue, with specially marked parking spaces nearby.  Access and special

parking are also available on the north side of the building.  Training Room A/Building

Inspections Training Room are located on the first floor.  Requests for sign interpreters or

special services must be received forty-eight (48) hours prior to the meeting time by calling the

City Secretary at 972-941-7120.
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PLANO CITY COUNCIL 
PRELIMINARY OPEN MEETING 

October 25, 2010 
 
 
COUNCIL MEMBERS 
Phil Dyer, Mayor 
Lee Dunlap, Mayor Pro Tem 
Pat Miner, Deputy Mayor Pro Tem  
Ben Harris 
André Davidson 
Lissa Smith 
Harry LaRosiliere 
Jean Callison 
 
STAFF 
Thomas H. Muehlenbeck, City Manager 
Frank Turner, Deputy City Manager 
Bruce Glasscock, Deputy City Manager 
LaShon Ross, Deputy City Manager 
Mark Israelson, Assistant City Manager 
Diane C. Wetherbee, City Attorney 
Diane Zucco, City Secretary 
 
 
 Mayor Dyer called the meeting to order at 5:05 p.m., Monday, October 25, 2010, in Training 
Room A of the Municipal Center, 1520 K Avenue.  All Council Members were present.  Mayor 
Dyer then stated that the Council would retire into Executive Session in compliance with Chapter 
551, Government Code, Vernon’s Texas Codes, Annotated, in order to consult with an attorney and 
receive Legal Advice; to receive information regarding Economic Development, Section 551.087; 
and Personnel, Section 551.074; for which a certified agenda will be kept in the office of the City 
Secretary for a period of two years as required. 
 

Mayor Dyer reconvened the meeting back into the Preliminary Open Meeting at 6:50 p.m. 
 
Consideration and Action Resulting From Executive Session 
 
 No items were brought forward. 
 
Personnel Appointments:  Self Sufficiency Committee 
 
 The Council deferred the appointment. 
 
Energy Efficiency Community Block Grant Update  
 
 Director of Environmental Services and Sustainability Nevil spoke to receipt of $2.5 million 
in grant funds and work to prioritize and develop projects with long-term savings and positive 
environmental impact.  She advised that the only complete project is the installation of PC 
Shutdown Software which allows technicians to “wake up” computers for upgrades.   
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Ms. Nevil reviewed the status of other projects including LED Parking Lot Lighting, Solar 
Water Heater - Fire Station 11, and Replacement Chillers - Haggard Library and Senior Center.  
She advised that work has not started on solar projects or charger stations and spoke to bidding for 
the Water-to-Fuel Feasibility Study and demos of dual-arm trash collection trucks.   
 
 Sustainability & Environmental Services Manager Smouse spoke to the Energy Audit and 
Weatherization Grant Program ($625,000) available for City households and advised that 
applications include attic insulation, caulking/weather-stripping, water heater jackets, outlet/light 
switch gaskets, replacement/repair of duct sealing, and solar screen/window films.  Mr. Smouse 
spoke to the Residential Energy Improvement Loan Program ($750,000) for more complete energy 
projects and spoke to funding methods and program development for applications including 
complete weatherization, energy monitoring/management systems, CFL light fixtures, tankless 
water heaters, HVAC, heat pump, window replacement, solar hot water or photovoltaic arrays and 
geothermal heating/cooling systems.  Ms. Nevil responded to the Council, advising that monies 
must be spent by September 2012. 
 
Discussion/Direction re Annual Fire Inspection Program 
 

Fire Marshall Kerr spoke to charging for annual business fire inspections and advised that 
expansions could not be made with existing personnel.  He spoke to 3,000 buildings subject to 
inspections with 1,200 high-risk locations currently inspected annually by certified personnel at a 
cost of $355,000 and other locations reviewed through surveys conducted by non-certified Staff.  
Mr. Kerr advised that expansion could be accomplished through implementation of fees ($649,000 
in revenues) and the addition of two state-certified inspectors with 1,800 businesses inspected 
annually and 1,200 biennially.  He spoke to issues of timing as training is limited to Collin County 
College with courses beginning in January; recommended that PISD, Collin County government 
facilities, community college campuses and City buildings be exempt from fees; and advised 
regarding a proposed education campaign.   

 
Mr. Kerr responded to the Council, advising that current Staff is cross-trained to perform 

inspections when necessary and spoke to the impact of inspections on ISO ratings, the lack of other 
training sessions on a regular basis and review of potential fee collection processes.  City Manager 
Muehlenbeck spoke to this as an ongoing fee and as another cost for the commercial sector.  Mr. 
Kerr further responded to the Council, advising that entities may receive an insurance rate benefit 
based on an approved inspection, spoke to Staffing while new inspectors are being trained, and 
stated concern regarding the current conditions of locations that are not being fully inspected.  He 
advised that apartments and hotel/motels are inspected annually and to Property Standards 
personnel inspections which are uncertified.  Council Member LaRosiliere spoke to the importance 
of the program and Council Member Davidson spoke to consideration of the fee schedule prior to 
implementation.  Mayor Dyer spoke to development of a modest fee to help defray some of the 
costs/reduce expenses and to moving ahead with hiring/training with implementation and fees to 
follow to which the Council concurred.   
 
Comprehensive Monthly Financial Report  
 
 The Council postponed receipt of the report until the November 8, 2010 meeting. 
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Council items for discussion/action on future agendas  
 

No items were discussed. 
 
Consent and Regular Agendas  
 
 Mayor Pro Tem Dunlap requested that Consent Agenda Item “B,” Bid No. 2010-230-B for 
the 2009-2010 Arterial Concrete Pavement Rehab, Spring Creek Parkway - Preston Road to Custer 
Road to Jim Bowman Construction Company, L.P. be removed for individual consideration due to a 
possible conflict of interest.   
 
 Nothing further was discussed.  Mayor Dyer adjourned the Preliminary Meeting at 6:54   
p.m. 
 
 
      ___________________________________ 

     Phil Dyer, Mayor   
ATTEST: 
 
___________________________ 
Diane Zucco, City Secretary 
 



PLANO CITY COUNCIL 
October 25, 2010 

 
 
 
COUNCIL MEMBERS 
Phil Dyer, Mayor 
Lee Dunlap, Mayor Pro Tem 
Pat Miner, Deputy Mayor Pro Tem  
Ben Harris 
André Davidson 
Lissa Smith 
Harry LaRosiliere 
Jean Callison 
 
STAFF 
Thomas H. Muehlenbeck, City Manager 
Frank Turner, Deputy City Manager 
Bruce Glasscock, Deputy City Manager 
LaShon Ross, Deputy City Manager 
Mark Israelson, Assistant City Manager 
Diane C. Wetherbee, City Attorney 
Diane Zucco, City Secretary 
 
 Mayor Dyer convened the Council into the Regular Session on Monday, October 25, 2010, at 
7:16 p.m. in the Council Chamber of the Plano Municipal Center, 1520 K Avenue.  All Council 
Members were present.   
 

The invocation was led by Deacon Mike Seibold of St. Elizabeth Ann Seton Catholic Church and 
the Pledge of Allegiance was led by Cub Scout Pack 283 of Brinker and Centennial Elementary Schools.   

 
Special Recognition of Bradley Robertson was postponed.  Mayor Dyer received a presentation 

recognizing the City of Plano as Fit-Friendly.  Mayor Dyer administered an oath of office to Cynthia 
Nye of the Self Sufficiency Committee and presented Certificates of Appreciation to outgoing board and 
commission members.   

 
Comments of Public Interest 
 
 No one appeared to speak. 
 
Consent Agenda 
 
 Mayor Pro Tem Dunlap requested that Consent Agenda Item “B” be removed for individual 
consideration due to a possible conflict of interest. 
 
 Upon a motion made by Mayor Pro Tem Dunlap and seconded by Deputy Mayor Pro Tem 
Miner, the Council voted 8-0 to approve and adopt all remaining items on the Consent Agenda as 
recommended and as follows: 
 
Approval of Minutes  (Consent Agenda Item “A”) 
October 11, 2010  
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Approval of Expenditures 
Award/Rejection of Bid/Proposal: (Purchase of products/services through formal procurement 
process by this agency) 
 
CSP No. 2010-226-B for Stadium Ground Storage Reservoir Repaint - Reservoir No. 1 and Reservoir 
No. 4 project to J.R. Stelzer Co. in the amount of $886,020 and authorizing the City  Manager to execute 
all necessary documents.    (Consent Agenda Item “C”) 
 
Bid No. 2010-241-B for the 2009-2010 Residential Concrete Pavement Rehabilitation Project Zone J5 
North to Jerusalem Corporation in the amount of $1,113,571 and authorizing the City Manager to 
execute all necessary documents.    (Consent Agenda Item “D”) 
 
Purchase from an Existing Contract 
To approve the purchase of seven (7) Caterpillar Backhoe Loaders to be utilized by Utility Cut Services, 
Utility Operations, Streets, and Drainage Operations in the amount of $501,851 from Holt Company of 
Texas through an existing contract/agreement with TASB/Buyboard, and authorizing the City Manager 
to execute all necessary documents. (TASB/Buyboard contract #268-07)  (Consent Agenda Item “E”) 
 
To approve a contract for the purchase of a Premier Support Services agreement, in the amount of 
$68,310 from Microsoft Corporation, through an existing contract with the State of Texas  Department 
of Information Resources (DIR), and authorizing the City Manager to execute all necessary documents. 
(DIR Contract No. DIR-SDD-821)    (Consent Agenda Item “F”) 
 
Approval of Change Order 
To Motorola, Inc., decreasing the contract by $75,000 to reduce the number of Motorola Mesh poles to 
be installed. Change Order No. 5, Original Bid No. 2008-41-I, HGAC Contract No. RA01-06.    
(Consent Agenda Item “G”) 
 
To Tiseo Paving Company, increasing the contract by $66,304 for McDermott Road from Ohio Drive to 
Coit Road, Change Order No. 3. Original Bid No. 2009-143-B.  (Consent Agenda Item “H”) 
 
To Insituform Technologies, Inc., increasing the contract by $111,078 for Russell Creek Sewer Main 
Rehab Phase 1, Change Order No. 1. Original Bid No. 2010-83-B.    (Consent Agenda Item “I”) 
 
Adoption of Strategic Plan 
To adopt an amendment to the Strategic Plan: 2010-2015 (Consent Agenda Item “J”) 
 
Adoption of Resolutions 
Resolution No. 2010-10-16(R): To approve an agreement between the City of Plano and SunGard 
Public Sector Inc., a sole source vendor, for the maintenance and support of H.T.E. software 
applications in the amount of $126,498; authorizing its execution by the City Manager; and providing an 
effective date.    (Consent Agenda Item “K”) 
 
Resolution No. 2010-10-17(R): To approve the terms and conditions of an Interlocal Cooperation 
Agreement by and between the City of Plano, Texas and Denton County, Texas and providing terms and 
conditions for receipt of funding for Library Services in the amount of $9,966 from Denton County, 
Texas; authorizing its execution by the City Manager; and providing an effective date.  (Consent Agenda 
Item “L”)   
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Adoption of Ordinances 
Ordinance No. 2010-10-18: To amend specific sections of Ordinance No.  2010-9-5 codified as Section 
21-147, of Article IV, Service Charges Generally, of Chapter 21, Utilities, of the Code of Ordinances of 
the City of Plano to clarify the water rate schedule as provided in Section 21- 147(1)(b)(3) for residential 
customers and Section 21-147(3)(b)(3) for customers with separately metered irrigation systems, and 
distinguish fees for residential and commercial customers with 1-inch metered irrigation use under 
Section 21-147(3)(a) effective November 1, 2010, and providing a repealer clause, a severability clause, 
a savings clause, and an effective date.  (Consent Agenda Item “M”) 
 
Ordinance No. 2010-10-19: To approve the carrying forward of certain fiscal year 2009-10 funds to 
fiscal year 2010-11; and providing an effective date.    (Consent Agenda Item “N”) 
 
END OF CONSENT 
 
 Due to a possible conflict of interest, Mayor Pro Tem Dunlap stepped down from the bench on 
the following item. 
 
Bid No. 2010-230-B for the 2009-2010 Arterial Concrete Pavement Rehab, Spring Creek Parkway - 
Preston Road to Custer Road to Jim Bowman Construction Company, L.P. in the amount of  $774,435 
and authorizing the City Manager to execute all necessary documents    (Consent Agenda Item “B”) 
 
 Upon a motion made by Council Member LaRosiliere and seconded by Council Member 
Callison, the Council voted 7-0 to approve Bid No. 2010-230-B for the 2009-10 Arterial Concrete 
Pavement Rehab (Spring Creek Parkway-Preston Road to Custer Road) to Jim Bowman Construction 
Company, L.P. in the amount of $774,435. 
 
 Mayor Pro Tem Dunlap resumed his seat at the bench.   
 
Ordinance No. 2010-10-20: To repeal Ordinance No. 2000-8-4 in order to terminate the existing 
Private Franchise Agreement by and between the City of Plano, Texas, and Allied Waste Systems, Inc. 
d/b/a Allied Waste Services of Plano and approving a new Private Franchise Agreement by and between 
the City of Plano, Texas, and Allied Waste Systems, Inc. d/b/a Allied Waste Services of Plano, 
providing terms and conditions upon which Allied Waste Systems, Inc. shall be granted an exclusive 
Private Franchise for collection and disposal of solid waste for commercial customers located within the 
City of Plano in accordance with Article 10-A of the City Charter and a non-exclusive Private Franchise 
for collection of recyclable materials from commercial customers located in the City of Plano; and 
authorizing its execution by the City Manager or his designee; providing a repealer clause, a severability 
clause, a savings clause, a penalty clause, providing for publication and an effective date. Second 
Reading (First Reading Approved – September 13, 2010)    (Regular Agenda Item “1”) 
 

Director of Environmental Services and Sustainability Nevil spoke to negotiating the agreement 
in lieu of bidding and the value of the partnership ($873,600) including the Reduced Recycling 
Processing Fee, Commercial Recycling Program, Live Green Expo, Environmental Community Awards 
and Annual Employee Awards Function.  She advised that over the life of the contract, these items 
contribute $6 million and spoke to the $6 million in cost avoidance related to the diversion program.  
Ms. Nevil reviewed Plano rates with those from other cities and quotes from other firms, advising rates 
are in line.   
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Ordinance No. 2010-10-20 (cont’d) 

 
Ms. Nevil spoke to cities with long-term contractual relationships with haulers and building 

partnerships.  She advised that under an “open market” concept it would be difficult to ensure that all 
waste is disposed at the North Texas Municipal Water District (NTMWD) as required and responded to 
the Council that the City has been with Allied Waste since the early 1980’s at which time the contract 
went through the bidding process.  Resident Dwayne Clark spoke to viewing commercial trash 
collection as a competitive market, to use of NTMWD for disposal and to the bias nature of information 
provided.   
 

Ms. Nevil spoke to companies that may not utilize NTMWD and stated concerns regarding 
disruption to users if a new vendor were selected, lack of a relationship and guarantees for the quality of 
work.  She spoke to negotiating the commercial franchise fee and recycling processing fees 
concurrently, cost savings and the contract term of seven years with two, three-year renewals.  The 
Council discussed the length of the contract and service provided by Allied Waste.  Reid Donaldson of 
Allied Waste spoke to the depreciation of vehicles being seven years which coincides with the term of 
the contract, customer service, equipment costs, the material recovery center and typical lengths of 
contracts.  Ms. Nevil responded to the Council, advising that unbundling services may result in higher 
rates and less program support.  Dick Dimien of IESI stated interest in bidding for the contract.  Ms. 
Nevil advised that IESI rates were included in the information provided and stated that if Council were 
to delay, the recycling processing would need to be renegotiated which may result in the loss of $1 
million over ten years.   
 

Council Member Harris spoke to the long-term nature of the contract without implementation of 
a bid process and Ms. Nevil advised that after seven years the Council would have the option of going 
out to bid.  Mayor Dyer spoke to the positive partnership and disruption should a change be made and 
Council Member LaRosiliere spoke to the length of contracts in other cities and allowing future Council 
the opportunity to review and determine the need for a bid process.  He made a motion for approval 
which Deputy Mayor Pro Tem Miner seconded.  (No vote was taken at this time.) 
 

Mr. Donaldson responded to Council Member Smith regarding the limited number of cities in 
the Metroplex having a Material Recovery Facility; equipment, employees and benefits of trucks 
utilizing a Plano location; and the cyclical nature of the recyclable marketplace.  Ms. Smith spoke to 
having more time for consideration in the future.   
 
 Mayor Dyer restated the motion made by Council Member LaRosiliere and seconded by Deputy 
Mayor Pro Tem Miner to repeal Ordinance No. 2000-8-4 in order to terminate the existing Private 
Franchise Agreement by and between the City of Plano, Texas, and Allied Waste Systems, Inc. and 
approving a new Private Franchise Agreement for collection and disposal of solid waste for commercial 
customers located within the City; and further adopt Ordinance No. 2010-10-20.  The Council voted 8-0 
and the motion carried.   
 
Public Hearing and adoption of Ordinance No. 2010-10-21 to designate a certain area within the City 
of Plano as Reinvestment Zone No. 123 for a tax abatement consisting of a 14.36 acre tract of land 
located at the southwest corner of Shiloh Road and East Plano Parkway in the City of Plano, Texas; 
establishing the boundaries of such zone; ordaining other matters related thereto; and  providing an 
effective date.    (Regular Agenda Item “2”) 
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Ordinance No. 2010-10-21 (cont’d) 
 

Director of Finance Tacke spoke to statutes requiring the establishment of reinvestment zones 
which include a Public Hearing and to this agreement based on an estimated $4.5 million in real and 
$900,000 in business personal property for a period of ten years from January 1, 2011 through 
December 31, 2020 at the rate of fifty percent for real property; stating the impact would be $10,993.50 
at the current tax rate.   
 

Mayor Dyer opened the Public Hearing.  Resident Kevin Butler inquired and was advised that 
this property is not the location under consideration by the Samaritan Inn.  No one else appeared to 
speak for or against the request.  The Public Hearing was closed. 
 

Upon a motion made by Council Member LaRosiliere and seconded by Deputy Mayor Pro Tem 
Miner the Council voted 8-0 to designate Reinvestment Zone No. 123 for a tax abatement consisting of a 
14.36 acre tract of land located at the southwest corner of Shiloh Road and East Plano Parkway in the 
City of Plano, Texas; and further to adopt Ordinance No. 2010-10-21. 
 
Resolution No. 2010-10-22(R): To approve the terms and conditions of an agreement by and between 
the City of Plano, Texas, and Air System Components, Inc., a Delaware Corporation; providing for a 
real property tax abatement; authorizing its execution by the City Manager; and providing an effective 
date.    (Regular Agenda Item “3”) 
 

Director of Finance Tacke advised that the agreement would be between the City of Plano and 
Air System Components, Inc. for 90,000 square feet of existing space for ten years with retention, 
transfer or creation of 130 full-time job equivalents.   
 

Upon a motion made by Mayor Pro Tem Dunlap and seconded by Council Member Davidson, 
the Council voted 8-0 to approve the terms and conditions of an agreement by and between the City and 
Air System Components, Inc., providing for a real property tax abatement; and further to adopt 
Resolution No. 2010-10-22(R). 

 
Resolution No. 2010-10-23(R): To approve the terms and conditions of an Economic Development 
Incentive Agreement by and between the City of Plano, Texas, and Air System Components Inc., a 
Delaware corporation; authorizing its execution by the City Manager; and providing an effective date.    
(Regular Agenda Item “4”) 
 
 Director of Finance Tacke advised that Air System Components Inc., would occupy no less than 
90,000 square feet of space and retain, transfer or create up to 100 full-time jobs by November 1, 2010.  
Ms. Tacke advised that the terms of the agreement are for ten years in an amount of up to $40,000. 
 

Upon a motion made by Council Member Harris and seconded by Council Member Callison, the 
Council voted 8-0 to approve the terms and conditions of an Economic Development Incentive 
Agreement between the City and Air System Components Inc. and further to adopt  Resolution No. 
2010-10-23(R). 
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Public Hearing and adoption of Ordinance No. 2010-10-24 as requested in Zoning Case 2010-15 to 
amend the Comprehensive Zoning Ordinance of the City, Ordinance No. 2006-4-24, as heretofore 
amended, so as to amend Planned Development-207-Retail on 119.9± acres located at the northwest 
corner of Shiloh Road and Renner Road in the City of Plano, Collin County, Texas, to modify the 
development standards and definitions, and to limit uses within certain areas of the district; directing a 
change accordingly in the official zoning map of the City; and providing a penalty clause, a repealer 
clause, a savings clause, a severability clause, a publication clause, and an effective date. Applicant: 
Turnpike Commons Plano, LLC    (Regular Agenda Item “5”) 
 

Planning Manager Firgens spoke to rezoning of the property in 2008 to allow for 
retail/residential/office development and the current request for amendments to modify the development 
standards and limit uses to certain areas.  She advised that it would:  1) revert the 16-acre tract at the 
northwest corner of Shiloh and Renner Roads to a retail base allowing for retail and service uses; 2) 
limit multi-family zoning to the interior and northern tracts with retail along roadways and the ground 
floor of multi-family units with a regional theater use near US 190; and 3) establish definitions for 
quasi-private streets, reflect permitted uses and development standards for tracts.  She advised that the 
Planning and Zoning Commission recommended approval as follows:  (Additions are indicated in 
underlined text and deletions are shown as strike-through text.)  
 

 

The permitted uses and standards shall be in accordance with the Retail (R) zoning district unless 
otherwise specified herein. 

1. The zoning exhibit shall be adopted as part of the ordinance. 
General Standards 

2. Maximum Lot Coverage: 50% increased to 70% if structured parking is provided 
3. Maximum Floor to Area Ratio: 1.75:1 
4. Maximum Height: Five story (75 feet) for buildings with multifamily residential use; 20 

story for all other buildings 
5. Minimum Side Yard: None, except as required by building or fire codes 
6. Minimum Rear Yard: None, except as required by building or fire codes 
7. Parking Regulations: 

a. The minimum required parking shall be as follows: 
• Multifamily - One Bedroom or Less: One parking space per unit  

Two Bedrooms: One and one-half parking spaces per unit 
Three Bedrooms or More: Two spaces per unit 

• Freestanding Restaurant - One space per 100 square feet of floor area 
• Hotel:  See Section 3.1100 (Off-Street Parking and Loading) 
• Theater:  See Section 3.1100 (Off-Street Parking and Loading) 
• All Other Nonresidential Uses:  One space per 300 square feet of floor area. 

b. On-street parking may count toward required parking and shall be permitted on 
both sides of interior public and quasi-public streets and fire lanes, except where 
prohibited for vehicular, fire, or pedestrian safety.  On-street parking may be 
parallel, angle, or 90º to the street.  Where on-street parking is provided, islands 
shall be placed as a break to delineate travel lanes.  An island break of a minimum 
six feet in width shall be placed no less than every 150 feet of continuous on-
street parking. 
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Ordinance No. 2010-10-24  (cont’d) 
 

c. No off-street loading spaces are required.  Off-street loading for the loading and 
unloading of merchandise and goods must not occur in public streets or fire lanes, 
but may occur in parking areas or private drive aisles.  Designated off-street 
loading spaces for nonresidential uses, if provided, may not be located adjacent to 
or across a street or alley from buildings containing residential uses unless the 
loading dock is screened by solid metal gates, masonry screening walls, overhead 
doors, buildings, or any combination of these. 

d. Except for freestanding restaurants, no parking is required for outdoor patio and 
sidewalk dining areas or other public seating areas and open space. 

Design Standards 
8.  1. Street Pattern: The maximum block length shall be 500 feet.  Public streets, quasi-public 
streets, and/or fire lanes may be used to obtain this required block length. 
9.  2.

a. Along Wynnwood Dr., Wynhurst Dr., Wyngate Blvd., Wynview Dr., and required 
named quasi-public streets, sidewalks with a minimum width of six feet shall be 
placed no more than six feet from back of curb.  Street trees shall be provided at a 
rate of one tree per 50 linear feet of street. 

 Streetscape: 

b. Outdoor patio and sidewalk dining, as well as other public seating areas, are 
permitted within public rights-of-way provided accessible pathways are 
maintained. 

3. Quasi Public Streets definition: Quasi-public streets are privately owned and maintained 
drives open to public access.  A fire lane shall be located within all quasi-public streets.  Lots 
may derive required street frontage from quasi-public streets and may be platted to the 
centerline of quasi-public streets. 

10. 4.
a. Nonresidential

  Building Design: 
, multi-use

b. Canopies, balconies, stoops, bay windows, awnings, and other building 
projections may encroach up to five feet into the public right-of-way provided 
accessible pathways are maintained. 

 buildings, except for parking garages, shall have a 
minimum of 40% of the ground floor comprised of window area.  Buildings 
fronting S. H. 190 frontage road, Renner Rd., and Shiloh Rd. are exempt from this 
requirement.  For the purposes of this standard, ground floor is defined as that 
portion of a building from the street-level finish floor elevation and extending 
12.5 feet above the street-level finish floor elevation. 

11. 5.
a. Except as stated in standard 

 Landscaping and Open Space: 
11. 5.

i. No landscape edge is required along Wynnwood Dr., Wynhurst Dr., 
Wyngate Blvd., Wynview Dr., and required named quasi-public streets

b. below, landscaping shall be provided per 
Section 3.1200 (Landscaping Requirements) and Section 4.700 (190 
Tollway/Plano Parkway Overlay District) except as follows: 

, 
except for lots located within Tract 1

ii. Landscape edge width may be reduced to 10 feet along Shiloh Rd.
. 

, north 
of Wynview Dr. and along Renner Rd. between Wyngate Blvd. and Shiloh 
Rd. 
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Ordinance No. 2010-10-24  (cont’d) 
 

b. A minimum five-foot landscape edge shall be provided between all surface 
parking lots and public and quasi-public streets, except for lots located within 
Tract 1

c. A minimum of two acres of open space shall be provided and shall be open to the 
public at all times.  Open space shall have a minimum dimension of 80 feet. 

.  Street trees shall be provided at a rate of one tree per 50 linear feet of 
street. 

12. 6.
a. The rear and service sides of nonresidential buildings oriented toward residential 

use or open space shall be screened as provided in Section 3.1000 (Screening, 
Fence, and Wall Regulations). 

 Screening: 

b. Refuse and recycling containers shall not be located within 30 feet of a public or 
quasi-public street, unless internal to the building, and shall be screened from 
view from streets and open space in accordance with Section 3.1000 (Screening, 
Fence, and Wall Regulations). 

13. 7. Fencing: For residential use only, fencing is allowed in the front yard setback up to eight 
feet in height.  Fencing must be a minimum of 50% open. 
14. 8.

a. For buildings fronting S.H. 190 frontage road, Renner Rd., and Shiloh Rd., 
signage must comply with Section 3.1600 (Sign Regulations) and Section 4.700 
(190 Tollway/Plano Parkway Overlay District). 

  Signage: 

b. Signage for all other buildings must comply Area A standards within Subsection 
3.1605 (Downtown Sign District).  Additionally, freestanding, single tenant 
buildings may have monument signs per Section 4.700 (190 Tollway/Plano 
Parkway Overlay District). 

Multifamily Residential Development Standards 
15. 1. Maximum Number of Dwelling Units:  1,200 units 
16. 2. Minimum Density:  35 dwelling units per acre 
17. 3. Multifamily development shall be exempt from the supplemental regulations of Subsection 
3.104 (Multifamily Residence). 
Standards Specific to Tracts 1 

1. 
and 5-10 

Tract 1 shall be developed in accordance with Retail (R) zoning district area, yard and 
bulk requirements. 

18. 2.
a. 

  Uses:   
Regional theater use is permitted.  

b. Car wash use is prohibited. 
Multifamily use is an additional permited use. 

a. 
19.  Building Design: 

i. 
Buildings fronting to Renner Road or Shiloh Road: 

ii. 
The minimum front yard setback shall be 10 feet. 

b. 

Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 30 feet of the right-of-way line unless restricted by easements.  
Where easements are present, a minimum of 60% of each facade must be 
built to the easement line.  The 30 feet distance may be increased to a 
maximum of 85 feet if parking or drive aisles are located between the 
building face and the street. 

i. 

Buildings fronting to Wynnwood Drive, Wynhurst Drive, Wyngate Boulevard, or 
Wynview Drive: 

There is no minimum front yard setback. 
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Ordinance No. 2010-10-24  (cont’d) 

 
ii. 

c. 

Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 15 feet of the right-of-way line unless restricted by easements.  
Where easements are present, a minimum of 60% of each facade must be 
built to the easement line. 

i. 
Buildings fronting required named quasi-public streets: 

ii. 
Front yard setbacks are measured from the street easement line. 

iii. 
There is no minimum front yard setback. 
Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 15 feet of the street easement line. 

Standards Specific to Tract 2 
20. 1.

a. 
 Uses:  

b. Car wash use is prohibited. 
Regional theater use is permitted. 

21. 2.
a. Buildings fronting to Renner Rd. 

 Building Design: 
or Shiloh Rd

i. Minimum front yard setback:  30 feet 
.: 

ii. Maximum front yard setback:  None 
b. Buildings fronting to Wyngate Blvd. or Wynview Dr.: 

i. Minimum front yard setback:  None 
ii. Buildings shall be constructed such that a minimum of 60% of the facade 

falls within 15 feet of the right-of-way line unless restricted by easements.  
Where easements are present, a minimum of 60% of each facade must be 
built to the easement line. 

Standards Specific to Tracts 3 and 4 
22. 1.

a. Regional theater use 
 Uses: 

and multifamily use are is additional permitted uses
b. Car wash use is prohibited. 

. 

23. Street Pattern: Tract 4 shall be bisected by a named quasi-public street and shall comply with 
the streetscape requirements in standard 9 above. 

24. 2.
a. Buildings fronting to Wynnwood Dr., 

 Building Design: 
or Wynhurst Dr., Wyngate Blvd., or 

Wynview Dr.
i. Minimum Front Yard Setback:  None 

: 

ii. Buildings shall be constructed such that a minimum of 50% of the 
facade falls within 30 feet of the right-of-way line unless restricted by 
easements.  Where easements are present, a minimum of 50% of each 
facade must be built to the easement line.  The 30 feet distance may be 
increased to a maximum of 100 feet if parking or drive aisles are located 
between the building face and the street. 

b. Buildings fronting required named quasi-public streets: 
i. Front yard setbacks are measured from the street easement line. 

ii. Minimum Front Yard Setback:  None 
iii. Maximum Front Yard Setback:  15 feet unless restricted by easements.  

If easements are present, the facade must be built to the easement line. 
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Ordinance No. 2010-10-24  (cont’d) 
 

1. 
Standards Specific to Tract 4 

a. 
Uses: 

b. 
Multifamily use is permitted. 

c. 
Car wash use is prohibited. 

2. 

Office, retail, service and restaurant uses may only occupy space within the first 
floor of multi-story residential buildings.  Free standing office, retail, service and 
restaurant buildings are prohibited. 

3. 

Street Pattern: Tract 4 shall be bisected by a named quasi-public street and shall comply 
with the streetscape requirements as stated in ‘Design Standards 2. Streetscape’ above. 

a. 
Building Design: 

i. 

Buildings fronting to Wynnwood Dr., Wynhurst Dr., Wyngate Blvd., or Wynview 
Dr.: 

ii. 
Minimum Front Yard Setback:  None 

b. 

Buildings shall be constructed such that a minimum of 50% of the 
facade falls within 30 feet of the right-of-way line unless restricted by 
easements.  Where easements are present, a minimum of 50% of each 
facade must be built to the easement line.  The 30 feet distance may be 
increased to a maximum of 100 feet if parking or drive aisles are located 
between the building face and the street. 

i. 
Buildings fronting required named quasi-public streets: 

ii. 
Front yard setbacks are measured from the street easement line. 

iii. 
Minimum Front Yard Setback:  None 
The maximum front yard setback shall be 15 feet unless restricted by 
easements.  If easements are present, the facade must be built to the 
easement line. 

1. 
Standards Specific to Tracts 5 & 7 

a. 
Uses:   

b. 
Multifamily use is permitted. 

c. 
Car wash use is prohibited. 

2. 
Retail, service and restaurant uses are prohibited. 

a. 
Building Design: 

i. Minimum Front Yard Setback:  None 
Buildings fronting to Wynnwood Dr.: 

ii. 

b. 

Buildings shall be constructed such that a minimum of 60% of the 
facade falls within 15 feet of the right-of-way line unless restricted by 
easements.  Where easements are present, a minimum of 60% of each 
facade must be built to the easement line. 

i. 
Buildings fronting required named quasi-public streets: 

ii. 
Front yard setbacks are measured from the street easement line. 

iii. 
Minimum Front Yard Setback:  None 
Buildings shall be constructed such that a minimum of 60% of the 
facade falls within 15 feet of the street easement line. 
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Ordinance No. 2010-10-24  (cont’d) 
 

1. 
Standards Specific to Tracts 6, 8, 9 & 10 

2. 
Uses:  Car wash use is prohibited. 

a. 
Building Design: 

i. 
Buildings fronting to Renner Rd. or Shiloh Rd.: 

ii. 
The minimum front yard setback shall be 10 feet. 

b. 

Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 30 feet of the right-of-way line unless restricted by easements.  
Where easements are present, a minimum of 60% of each facade must be 
built to the easement line.  The 30 feet distance may be increased to a 
maximum of 85 feet if parking or drive aisles are located between the 
building face and the street. 

i. 
Buildings fronting to Wyngate Blvd. or Wynview Dr.: 

ii. 
Minimum Front Yard Setback:  None 

c. 

Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 15 feet of the right-of-way line unless restricted by easements.  
Where easements are present, a minimum of 60% of each facade must be 
built to the easement line. 

i. 
Buildings fronting required named quasi-public streets: 

ii. 
Front yard setbacks are measured from the street easement line. 

iii. 
Minimum Front Yard Setback:  None 

 

Buildings shall be constructed such that a minimum of 60% of the facade 
falls within 15 feet of the street easement line. 

Mayor Dyer opened the Public Hearing.  David Hicks, representing the owners spoke to changes 
in development plans since 2008.  Ms. Firgens responded to the Council, advising that the density would 
be lower than that at Legacy Town Center.  Director of Planning Jarrell advised that this request does 
not include phasing requirements for development and advised that the Plano Independent School 
District did not note any overcrowding impacts during review in 2008.  No one else spoke for or against 
the request.  The Public Hearing was closed.   
 

Upon a motion made by Mayor Pro Tem Dunlap and seconded by Council Member LaRosiliere, 
the Council voted 8-0 to amend the Comprehensive Zoning Ordinance of the City, Ordinance No. 2006-
4-24, so as to amend Planned Development-207-Retail on 119.9± acres located at the northwest corner 
of Shiloh Road and Renner Road in the City of Plano, to modify the development standards and 
definitions; as requested in Zoning Case 2010-15 and as recommended by the Planning and Zoning 
Commission; and further to adopt Ordinance No. 2010-10-24. 
 

Nothing further was discussed and Mayor Dyer adjourned the meeting at 8:43 p.m. 
 
  

_______________________________ 
Phil Dyer, MAYOR 

ATTEST: 
 
_______________________________ 
Diane Zucco, City Secretary 
 



 

 

  REV  Dec. 09 

CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory 

 

Council Meeting Date: 11/8/10 
Department: Purchasing 

Department Head Mike Ryan 
 

Agenda Coordinator (include phone #): Heather Parkerson x 7554 

CAPTION 

Bid No. 2010-211-C for a one (1) year contract with three (3) optional one year renewals for Security Personnel 
Services for Municipal Courts to Allegiance Security Group, LLC in the amount of $57,048 and authorizing the 
City Manager to execute all necessary documents. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11, 2011-
12, 2012-13 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 76,510 144,096 220,606 
Encumbered/Expended Amount 0 0 0    0 
This Item 0 -57,048 -144,096 -201,144 
BALANCE    0 19,462    0 19,462 
FUND(S): MUNICIPAL COURT BUILDING SECURITY FEE 

COMMENTS: This item approves price quotes.  Expenditures will be made in the Municipal Court Building 
Security Fee fund based on need within the approved budget appropriations for each year of the contract.  The 
estimated annual amount to be spent in FY 2010-11 is $57,048.  The estimated future annual amount is 
$144,096, which will be made within approved budget appropriations. 
STRATEGIC PLAN GOAL:  The contracting of security guards for the Municipal Court relates to the City's goal 
of "Safe Large City." 

SUMMARY OF ITEM 

Staff recommends the Competitive Sealed Bid of Allegiance Security Group, LLC, in the amount of $57,048 be 
accepted as the lowest responsive responsible bidder, and conditioned upon timely execution of any necessary 
contract documents. This will establish a one year contract with three optional one year renewals.   

 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Memorandum 
Bid Recap 

      

      



MUNICIPAL JUDGE 
 
 
To: Heather Parkerson 
 
From: Don Stevenson 
 
Date: September 28, 2010 
 
Re: Recommendation of Award 

Bid No. 2010-211-C 
 
The Municipal Court Judge’s office recommends that a contract for Security Personnel 
Services for the Municipal Court be awarded to Allegiance Security Group, LLC., 
hereinafter referred to as “Allegiance.” 
 
This recommendation is made after evaluation of the bids received based on the 
LOWEST RESPONSIVE, RESPONSIBLE BIDDER. 
 
Allegiance submitted a monetary bid of $57,047.64 that was the lowest bid received. 
Allegiance has experience in providing security services to federal, county and local 
governments.  
 
Based on the above-described lowest price, qualifications and experience, we recommend 
that the contract for security personnel be awarded to Allegiance Security Group, LLC. 



 
  

Bid No. 2010-211-C 
 

SECURITY PERSONNEL SERVICES 
 

RECAP 
 

 
Bid Opening Date/Time:  Thursday, September 16, 2010 at 3:00 pm  
 
Number of Vendors Notified:  2354 
 
Vendors Submitting “No Bids”:  0 
 
Number of Proposals Submitted:   11  
 

Responses Received: Total Estimated Annual Expenditure 
Allegiance Security Group, LLC  $57,047.64 

Winnitram Security $59,267.00 
Force One Security Solutions, Inc. $67,085.20 
Vets Securing America $67,135.64 
Texas Industrial Security, Inc. $68,699.28 
Ruiz Protective Services, Inc. $68,850.60 

First Response Security $72,129.20 

Texas Star 1 USA $72,255.30 

Priority Asset Protection, Inc. $75,861.76 

DFW Security Protective Force $81,410.16 

RMI International, Inc. $97,424.86 

 
Bids Evaluated Non-Responsive to Specification:  0    
 
Recommended Vendor: 
 
Allegiance Security Group, LLC is the recommended vendor for this award with a total estimated annual 
expenditure of $57,047.64. 
______________________________________________________________________________ 
 
I certify that the above includes all firms contacted to bid and that replies are exactly as stated. 

 
[xtà{xÜ ctÜ~xÜáÉÇ      fxÑàxÅuxÜ DJ? ECDC 
Heather Parkerson, Buyer       Date 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory

 

Council Meeting Date: 11/8/2010 
Department: Purchasing 

Department Head Mike Ryan 
 

Agenda Coordinator (include phone #): Dianna Wike X5512 

CAPTION 

Bid No. 2010-247-B, for Plano Senior Center Roof Replacement, to Tice Enterprises, Ltd., in the amount of 
$131,988, and authorizing the City Manager to execute all necessary documents. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 6,228 293,772 0 300,000
Encumbered/Expended Amount -6,228 0 0 -6,228
This Item 0 -131,988 0 -131,988
BALANCE    0 161,784    0 161,784
FUND(S): CAPITAL RESERVE 

COMMENTS: Funds are included in the 2010-11 Capital Reserve.  This item, in the amount of $131,988, will 
leave a current year balance of $161,784 for the Senior Center project. 
STRATEGIC PLAN GOAL: Roof replacement purchases relate to the City's Goal of Financially Strong City with 
Service Excellence. 

SUMMARY OF ITEM 

Staff recommends bid of Tice Enterprises, Ltd., in the amount of $131,988, be accepted as the lowest 
responsive, responsible bid, and conditioned upon timely execution of any necessary contract documents. This 
is for Plano Senior Center Roof Replacement. 
 
 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Memorandum 
Bid Recap 

      

      
 
 
 





CITY OF PLANO  
 

Bid NO.  2010-247-B 
PLANO SENIOR CENTER ROOF REPLACEMENT 

BID RECAP 
 

 
 
Bid opening Date/Time:   October 13, 2010 @ 3:00pm 
 
 
Number of Vendors Notified:  297 
 
 
Vendors Submitting “No Bids”:  0 
 
 
Number of Bids Submitted:  8 
 
ACA Painting and Construction, LLC  $  49,840 
Saratoga Roofing & Construction  $  85,490 
Carlo Enterprises, Inc.    $106,300 
Benco Construction Services, Inc.  $108,300 
Green Roofing and Construction  $110,970 
R&B Roofing, LLC    $116,300 
Tice Enterprises, Ltd.    $131,988 
LDM Design and Construction   $134,280 
 
Bids Evaluated Non-Responsive to Specifications:  6 
 

• ACA Painting and Construction, LLC did not provide a bid bond and did not attend a mandatory 
site visit,  

• Saratoga Roofing & Construction is not licensed by the manufacturer as specified in the bid. 
• Carlo Enterprises, Inc. is not licensed by the manufacturer as specified in the bid. 
• Benco Construction Services, Inc. did not attend a mandatory site visit and did not provide a bid 

bond. 
• Green Roofing and Construction, did not provide a bid bond. 
• R&B Roofing, LLC submitted a bid with an alternative product and did not follow the substitution 

request procedures. 
 
Recommended Vendor(s):  
 
Tice Enterprises, Ltd.  $131,988.00 
 
 

Dianna Wike      October 20, 2010 
_____________________________              ______________________ 
Dianna Wike, Buyer Supervisor                        Date 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory 

 

Council Meeting Date: 11/08/10 
Department: Purchasing 

Department Head Mike Ryan 
 

Agenda Coordinator (include phone #): Bev Rogers ext. 7376 

CAPTION 

RFQ No. 2010-138-B for a one (1) year contract with six (6) optional one year renewals for the purchase of 
Advertising Agency services for the Plano Convention and Visitors Bureau toThe Atkins Group in the amount of 
$457,666 and authorizing the City Manager to execute all necessary documents.       

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
10/11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 584,089 0 584,089 
Encumbered/Expended Amount 0 -95,978 0 -95,978 
This Item 0 -457,666 0 -457,666 
BALANCE    0 30,445    0 30,445 
FUND(S): CONVENTION & TOURISM FUND 

COMMENTS: Funds are available to enter into an agreement with The Atkins Group to provide for advertising 
promoting tourism to Plano.  In addition to agency fees The Atkins Group, with approval from the Plano 
Convention & Visitors Bureau, will assume responsibility for placing advertisements in a variety of media 
venues with the CVB's current advertising budget. 
STRATEGIC PLAN GOAL: Partnering with an established Advertising Agency to maximize the reach of 
marketing for Plano destinations relates to the City's goal of a "Financially Strong City with Service Excellence" 
and a "Strong Local Economy." 

SUMMARY OF ITEM 

The Plano Convention and Visitors Bureau staff recommends the purchase of Advertising Agency service from 
The Atkins Group in the estimated annual amount of $457,666.         
 
 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Memorandum 
RFQ Recap 
Contract 

      

  
 



 

p.o. box 860358 ● plano, tx 75086 ● 75086 ● p 972-941-5843 ●f 972-424-0002 ● www.planocvb.com 
 

 
 

M E M O R A N D U M 
 
Date:  October 18, 2010 
 
To:  Bev Rogers, Purchasing Department 
 
From:  Mark Thompson, Manager Plano CVB 
 
Subject: Award Recommendation Advertising Agreement for CVB 
                        
 
It is the recommendation of the Convention and Visitors Bureau to award the new 2010-11 
Advertising Agency Agreement to The Atkins Group. The Atkins Group has gone through the 
RFQ process with the CVB and after being reviewed by both staff and members of the hospitality 
industry, it was unanimously decided that they out of those responding to the RFQ, would be the 
best fit for the Plano CVB. Their hospitality background, understanding of the tourism industry 
and creativity made them stand head and shoulders above the other candidates responding to the 
RFQ.  
 
As shown in the RFQ re-cap, The Atkins Group received the highest marks in all categories.   
Total annual amount awarded for this agreement is $457,666, which includes agency fees and 
media placements in the various media venues including, print, radio, TV, outdoor, and online.  
 
Please review and begin the necessary steps to award this contract to The Atkins Group.              
 
Attachments: 
RFQ Recap 
 



CITY OF PLANO  
 

RFQ NO.  2010-138-B 
FOR ADVERTISING AGENCY (CVB) 

RFQ RECAP 
 

 
RFQ opening Date/Time
 

:  June 15, 2010 @ 3:00 PM 

Number of Vendors Notified
 

:   2,127 

Vendors Submitting “No Bids”
 

:   0 

Number of Proposals Submitted:
 

 11  

Number of Short List Participants: 5  
Atkins International LLC dba The Atkins Group   4.80 

Total Weighted Score 

Numantra LP        3.58 
PGC Creative       2.80 
Allyn Media, LLC       2.63 
Z Group Communications, Inc.     2.42 
 
Proposals Evaluated Non-Responsive to Specification
 

:  0 

 
Recommended Vendor(s)
 

:  

Atkins International LLC dba The Atkins Group 
 

Bev Rogers      June 15, 2010 
_____________________________              ______________________ 
Bev Rogers, Buyer                         Date 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  

  Consent  Regular  Statutory  

Council Meeting Date: 11/8/10 

Department: Public Works & Engineering 

Department Head: Alan L. Upchurch 

 

Agenda Coordinator (include phone #): Irene Pegues (7198)    Project No. 6073 

CAPTION 

Approval of an Engineering Services Contract by and between the City and Birkhoff, Hendricks & Carter, L.L.P., 
in the amount of $359,100, for Custer Pump Station, and authorizing the City Manager or his authorized 
designee to execute all necessary documents. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE    CIP 

 
FISCAL YEAR: 

 
2010-11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 360,000 3,600,000 3,960,000 

Encumbered/Expended Amount 0 0 0 0 

This Item 0 -359,100 0 -359,100 

BALANCE 0 900 3,600,000 3,600,900 

FUND(S): WATER CIP 

COMMENTS: Funds are included in the 2010-11 Water CIP.  This item, in the amount of $359,100, will leave a 
current year balance of $900 for the Custer Pump Station project. 

STRATEGIC PLAN GOAL:  Engineering services for pump station improvements relate to the City’s Goal of 
Financially Strong City with Service Excellence. 

SUMMARY OF ITEM 

This agreement with Birkhoff, Hendricks & Carter, L.L.P., is for engineering design for the rehabilitation of the 
Custer Pump Station to include the replacement of pumps, motors, electrical motor control center, 
instrumentation and other improvements.  The contract fee is not to exceed $359,100, and is detailed as 
follows: 
 
Design and Bidding Documents $280,000 
Bidding 3,000 
Construction 10,000 
Additional Services     66,100 
TOTAL $359,100 
 
Funding is available from the Water Community Investment Program.  Staff feels the fee is reasonable for this 
project estimated to cost $3,500,000. 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 

Location Map, Engineering Services Agreement  N/A 
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CUSTER PUMP STATION 
 

PROJECT NO. 6073 
 

ENGINEERING SERVICES AGREEMENT 
 
 

 THIS AGREEMENT is made and entered by and between the CITY OF PLANO, 
TEXAS, a Home-Rule Municipal Corporation, hereinafter referred to as "City", and 

BIRKHOFF, HENDRICKS & CARTER, L.L.P., a TEXAS LIMITED LIABILITY 
PARTNERSHIP, hereinafter referred to as "Engineer", to be effective from and after the 
date as provided herein. 
 

W I T N E S S E T H: 
 

 WHEREAS, the City desires to engage the services of the Engineer to prepare 
construction plans, specifications, details and special provisions and to perform other 

related engineering services in connection with the CUSTER PUMP STATION project 
located in the City of Plano, Collin County, Texas, hereinafter referred to as the 
"Project"; and 
 

 WHEREAS, the Engineer desires to render such engineering services for the 
City upon the terms and conditions provided herein. 
 

 NOW, THEREFORE, for and in consideration of the covenants contained herein, 
and for the mutual benefits to be obtained hereby, the parties hereto agree as follows: 
 

I.  
 

Employment of the Engineer 

 The City hereby agrees to retain the Engineer to perform professional 
engineering services in connection with the Project.  Engineer agrees to perform such 
services in accordance with the terms and conditions of this Agreement. 
 

II.  
 

Scope of Services 

 The parties agree that Engineer shall perform such services as are set forth and 
described in Exhibit "A", which is attached hereto and thereby made a part of this 
Agreement.  The parties understand and agree that deviations or modifications in the 
form of written contract modifications may be authorized from time to time by the City. 
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III.  
 

Schedule of Work 

 The Engineer agrees to commence work immediately upon execution of this 
Agreement, and to proceed diligently with said work, except for delays beyond the 
reasonable control of Engineer, to completion as described in the Completion 
Schedule, attached hereto as Exhibit "B" and thereby made a part of this Agreement. 
 

IV.  
 

Compensation and Method of Payment 

 The parties agree that Engineer shall be compensated for all services provided 
pursuant to this Agreement in the amount and manner described and set forth in the 
Payment Schedule attached hereto and incorporated herein as Exhibit "C".  The 
contract amount specified in Exhibit "C" shall not be exceeded without the written 
permission of the City. 
 

V.  
 

Information to be Provided by the City 

 The City agrees to furnish, prior to commencement of work, all that information 
requested by Engineer and available in City’s files. 
 

VI.  
 

Insurance 

 Engineer agrees to meet all insurance requirements, and to require all 
consultants who perform work for Engineer to meet all insurance requirements, as set 
forth on Exhibit "D", which is attached hereto and thereby made a part of this 
Agreement. 
 

Engineer agrees to notify the City of any changes in insurance policy coverage, 
including but not limited to changes in limits and cancellation.  The Engineer shall notify 
the City in writing of any changes within forty-eight (48) hours of the change.  The 
Engineer’s notice shall include a description of the changes and how those changes 
vary from the insurance requirements of the contract/agreement. 
 

VII.  
 

INDEMNITY 

THE ENGINEER AGREES TO DEFEND, INDEMNIFY AND HOLD THE CITY 
AND ITS RESPECTIVE OFFICERS, AGENTS AND EMPLOYEES, HARMLESS 
AGAINST ANY AND ALL CLAIMS, LAWSUITS, JUDGMENTS, FINES, PENALTIES, 
COSTS AND EXPENSES FOR PERSONAL INJURY (INCLUDING DEATH), 
PROPERTY DAMAGE OR OTHER HARM OR VIOLATIONS FOR WHICH 
RECOVERY OF DAMAGES, FINES, OR PENALTIES IS SOUGHT, SUFFERED BY 
ANY PERSON OR PERSONS, THAT MAY ARISE OUT OF OR BE OCCASIONED BY 
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ENGINEER'S BREACH OF ANY OF THE TERMS OR PROVISIONS OF THIS 
CONTRACT, VIOLATIONS OF LAW, OR BY ANY NEGLIGENT, GROSSLY 
NEGLIGENT, INTENTIONAL, OR STRICTLY LIABLE ACT OR OMISSION OF THE 
ENGINEER, ITS OFFICERS, AGENTS, EMPLOYEES, INVITEES, 
SUBCONTRACTORS, OR SUB-SUBCONTRACTORS AND THEIR RESPECTIVE 
OFFICERS, AGENTS, OR REPRESENTATIVES, OR ANY OTHER PERSONS OR 
ENTITIES FOR WHICH THE ENGINEER IS LEGALLY RESPONSIBLE IN THE 
PERFORMANCE OF THIS CONTRACT.  THE INDEMNITY PROVIDED FOR IN THIS 
PARAGRAPH SHALL NOT APPLY TO ANY LIABILITY RESULTING FROM THE 
SOLE NEGLIGENCE OF THE CITY, AND ITS OFFICERS, AGENTS, EMPLOYEES 
OR SEPARATE ENGINEERS.  THE CITY DOES NOT WAIVE ANY GOVERNMENTAL 
IMMUNITY OR OTHER DEFENSES AVAILABLE TO IT UNDER TEXAS OR 
FEDERAL LAW.  THE PROVISIONS OF THIS PARAGRAPH ARE SOLELY FOR THE 
BENEFIT OF THE PARTIES HERETO AND ARE NOT INTENDED TO CREATE OR 
GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY OTHER PERSON 
OR ENTITY. 
 

ENGINEER AT ITS OWN EXPENSE IS EXPRESSLY REQUIRED TO DEFEND 
CITY AGAINST ALL SUCH CLAIMS.  CITY RESERVES THE RIGHT TO PROVIDE A 
PORTION OR ALL OF ITS OWN DEFENSE; HOWEVER, CITY IS UNDER NO 
OBLIGATION TO DO SO.  ANY SUCH ACTION BY CITY IS NOT TO BE 
CONSTRUED AS A WAIVER OF ENGINEER’S OBLIGATION TO DEFEND CITY OR 
AS A WAIVER OF ENGINEER’S OBLIGATION TO INDEMNIFY CITY PURSUANT TO 
THIS AGREEMENT.  ENGINEER SHALL RETAIN DEFENSE COUNSEL WITHIN 
SEVEN (7) BUSINESS DAYS OF CITY’S WRITTEN NOTICE THAT CITY IS 
INVOKING ITS RIGHT TO INDEMNIFICATION UNDER THIS AGREEMENT.  IF 
ENGINEER FAILS TO RETAIN COUNSEL WITHIN THE REQUIRED TIME PERIOD, 
CITY SHALL HAVE THE RIGHT TO RETAIN DEFENSE COUNSEL ON ITS OWN 
BEHALF AND ENGINEER SHALL BE LIABLE FOR ALL COSTS INCURRED BY THE 
CITY. 
 

VIII.  
 

Independent Contractor 

 Engineer covenants and agrees that Engineer is an independent contractor and 
not an officer, agent, servant or employee of City; that Engineer shall have exclusive 
control of and exclusive right to control the details of the work performed hereunder and 
all persons performing same, and shall be responsible for the acts and omissions of its 
officers, agents, employees, contractors, subcontractors and consultants; that the 
doctrine of respondeat superior shall not apply as between City and Engineer, its 
officers, agents, employees, contractors, subcontractors and consultants, and nothing 
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herein shall be construed as creating a partnership or joint enterprise between City and 
Engineer. 
 

IX.  
 

Assignment and Subletting 

 The Engineer agrees that neither this Agreement nor the work to be performed 
hereunder will be assigned or sublet without the prior written consent of the City.  The 
Engineer further agrees that the assignment or subletting of any portion or feature of 
the work or materials required in the performance of this Agreement shall not relieve the 
Engineer from its full obligations to the City as provided by this Agreement. 
 

X.  
 

Audits and Records/Prohibited Interest 

 The Engineer agrees that at any time during normal business hours and as often 
as City may deem necessary, Engineer shall make available to representatives of the 
City for examination all of its records with respect to all matters covered by this 
Agreement, and will permit such representatives of the City to audit, examine, copy and 
make excerpts or transcripts from such records, and to make audits of all contracts, 
invoices, materials, payrolls, records of personnel, conditions of employment and other 
data relating to all matters covered by this Agreement, all for a period of one (1) year 
from the date of final settlement of this Agreement or for such other or longer period, if 
any, as may be required by applicable statute or other lawful requirement. 
 
 The Engineer agrees that it is aware of the prohibited interest requirements of 
the City Charter and Code of Conduct and will abide by the same.  Further, a lawful 
representative of Engineer shall execute the affidavit shown in Exhibit "E".  Engineer 
understands and agrees that the existence of a prohibited interest during the term of 
this contract will render the contract voidable. 
 

XI.  
 

Contract Termination 

 The parties agree that City shall have the right to terminate this Agreement with 
or without cause upon thirty (30) days written notice to Engineer.  In the event of such 
termination, Engineer shall deliver to City all finished or unfinished documents, data, 
studies, surveys, drawings, maps, models, reports, photographs or other items 
prepared by Engineer in connection with this Agreement.  Engineer shall be entitled to 
compensation for any and all work completed to the satisfaction of City in accordance 
with the provisions of this Agreement prior to termination. 
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XII.  
 

Engineer’s Opinion of Probable Construction Costs 

 The parties recognize and agree that any and all opinions of probable 
construction costs prepared by Engineer in connection with the Project represent the 
best judgment of Engineer as a design professional familiar with the construction 
industry, but that the Engineer does not guarantee that any bids solicited or received in 
connection with the Project will not vary from opinions prepared by Engineer. 
 

XIII.  
 

Ownership of Documents 

 Original drawings and specifications are the property of the Engineer; however, 
the Project is the property of the City and Engineer may not use the drawings and 
specifications therefor for any purpose not relating to the Project without City's consent.  
City shall be furnished with such reproductions of drawings and specifications as City 
may reasonably require.  Upon completion of the work or any earlier termination of this 
Agreement under Article XI, Engineer will revise drawings to reflect changes made 
during construction and he will promptly furnish the City with one (1) complete set of 
reproducible record prints.  Prints shall be furnished, as an additional service, at any 
other time requested by City.  All such reproductions shall be the property of the City 
who may use them without Engineer's permission for any proper purpose including, but 
not limited to, additions to or completion of the Project.  However, use of the documents 
for other than their intended purpose shall be at the sole risk of the City. 
 

XIV.  
 

Complete Contract 

 This Agreement, including the Exhibits lettered "A" through "E", constitute the 
entire agreement by and between the parties regarding the subject matter hereof and 
supersedes all prior or contemporaneous written or oral understandings.  This 
Agreement may only be amended, supplemented, modified or canceled by a duly 
executed written instrument. 
 

XV.  
 

Mailing of Notices 

 Unless instructed otherwise in writing, Engineer agrees that all notices or 
communications to City permitted or required under this Agreement shall be addressed 
to City at the following address: 
 

City of Plano 
Public Works & Engineering Department 

P.O. Box 860358 
Plano, TX 75086-0358 
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 City agrees that all notices or communications to Engineer permitted or required 
under this Agreement shall be addressed to Engineer at the following address: 
 

Birkhoff, Hendricks & Carter, L.L.P. 
11910 Greenville Avenue, Suite 600 

Dallas, Texas  75243 
Attn:  John Birkhoff, P.E., Managing Partner 

 
 All notices or communications required to be given in writing by one party or the 
other shall be considered as having been given to the addressee on the date such 
notice or communication is posted by the sending party. 
 

XVI.  
 

Miscellaneous 

A. Paragraph Headings: 
 
 The paragraph headings contained herein are for convenience only and are not 
intended to define or limit the scope of any provision in this Agreement. 
 
B. Contract Interpretation: 
 
 Although this Agreement is drafted by the City, should any part be in dispute, the 
parties agree that the Agreement shall not be construed more favorably for either party. 
 
C. Venue/Governing Law: 
 
 The parties agree that the laws of the State of Texas shall govern this 
Agreement, and that it is performable in Collin County, Texas.  Exclusive venue shall lie 
in Collin County, Texas. 
 
D. Successors and Assigns: 
 
 City and Engineer, and their partners, successors, subcontractors, executors, 
legal representatives, and administrators are hereby bound to the terms and conditions 
of this Agreement. 
 
E. Severability: 
 
 In the event a term, condition, or provision of this Agreement is determined to be 
void, unenforceable, or unlawful by a court of competent jurisdiction, then that term, 
condition, or provision, shall be deleted and the remainder of the Agreement shall 
remain in full force and effect. 
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F. Effective Date: 
 
 This Agreement shall be effective from and after execution by both parties 
hereto. 
 
G. Authority to Sign: 
 

The undersigned officers and/or agents of the parties hereto are the properly 
authorized officials and have the necessary authority to execute this Agreement on 
behalf of the parties hereto. 
 

 SIGNED on the date indicated below. 
 
 

   BIRKHOFF, HENDRICKS & CARTER, 
L.L.P. 

   A Texas Limited Liability Partnership 
    
    

DATE: ______________________  BY:_______________________________ 
         John Birkhoff, P.E. 

      MANAGING PARTNER 
    
    

   CITY OF PLANO, TEXAS 
    
    
DATE:   BY:_______________________________ 

         Thomas H. Muehlenbeck 
      CITY MANAGER 

    
    
    

APPROVED AS TO FORM:   

 
 

  

Diane C. Wetherbee 
CITY ATTORNEY 
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ACKNOWLEDGMENTS 

 

STATE OF TEXAS  § 
    § 
COUNTY OF DALLAS § 
 
 This instrument was acknowledged before me on the ______ day of 

_____________, 2010, by JOHN BIRKHOFF, P.E., MANAGING PARTNER of 

BIRKHOFF, HENDRICKS & CARTER, L.L.P., a TEXAS LIMITED LIABILITY 

PARTNERSHIP, on behalf of said partnership. 

 
 
      _____________________________________ 
      Notary Public, State of Texas 
 
 
 
 

STATE OF TEXAS  § 
    § 
COUNTY OF COLLIN § 
 
 This instrument was acknowledged before me on the ______ day of 

_____________, 2010, by THOMAS H. MUEHLENBECK, CITY MANAGER, of the 

CITY OF PLANO, TEXAS, a Home-Rule Municipal Corporation, on behalf of said 

municipal corporation. 

 
 
      _____________________________________ 
      Notary Public, State of Texas 



 

____________________________________________________________________________________ 
Engineering Services Agreement      Exhibit A – Page 1 
Custer Pump Station 
Project No. 6073 
 
LS\LEGAL2010:10E-CusterPumpStation-BHC 

EXHIBIT “A” 
 

 

SCOPE OF SERVICES 

 

Part I. 

This project will renovate the Custer Pump Station including replacement of 

the pumps, motors, piping, electrical motor control center, instrumentation 

and other improvements. 

DESCRIPTION 

A. This project shall be designed in accordance with the following: 

Design Standards 

• Geodetic Monumentation Manual 

• Manual for Right-of-way Management 

• Storm Drainage Design Manual 

• Stream Bank Stabilization Manual 

• Erosion & Sediment Control Manual 

• Thoroughfare Standards Rules & Regulations 

• Manual for the Design of Water & Sanitary Sewer Lines 

• Standard Construction Details 

• Barrier Free Ramp Details 

• NCTCOG Standard Specifications for Public Works Construction 

• Special Provisions to Standard Specifications for Public Works 

Construction 

B. All plans submitted to the City shall be signed and sealed in accordance 

with state law. 

Part II. 

A. 

PRELIMINARY  ENGINEERING 

1. Run the City’s water distribution hydraulic model to establish new 

system curve for Custer Pump Station to size pumps. 

Hydraulic Model 
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2. Scenario will add additional flow to 795 Service Area, decreasing flow 

to 875 Service Area and reduce flow through existing Pressure 

Reducing Valve (PRV) between 875 and 795 Service Area. 

3. Determine if 795 Pipe network and discharge header can handle 

increased flow at Custer Pump Station and Stadium Pump Station. 

B. Prepare Preliminary Construction Plans to include the Following: 

1. Remove interior walls of station to allow for expansion of Electrical 

Room.  Center wall to Valve Room will remain.  See attached 

preliminary floor plan.  Add block wall to roof pans between electrical 

room and future chemical room. 

2. Remove front windows; minimize size of back windows with security 

glass. 

3. Relocate Mechanical Room and Restroom. 

4. Eliminate Locker Room, Office, Storage Room and Kitchen. 

5. Remove stone front glass at entry, eliminate windows in south wall, 

and eliminate exterior doors to old Calgon and Chlorine Room.  

Create new entry location.  Include rollup door in wall replacing glass 

store front. 

6. Paint texture coating on exterior of building above brick to match 

color on ground storage.  Remove vines attached to interface of 

texture and brick prior to painting. 

7. Replace remaining exterior doors with fiberglass doors and frames.  

Include new fiberglass door and frame entry door. 

8. Remove concrete sidewalk and replace with new sidewalk to new 

station entry.  Add drive way to rollup door (existing store front) for 

future chemical room. 

9. Continue concrete driveway around building to access pump and 

motor deck.  No curbs.  Grade east side of building from previous 

excavation. 
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10. Provide new HVAC system in new floor layout.  HVAC units to be 

roof mounted. 

11. Provide for tankless electric hot water heater. 

12. Level-up floor from wall removal and place vinyl tile on floor. 

13. Remove all ceiling tiles and grid network within building. 

14. Paint all walls and exposed concrete (ceiling area) in station. 

15. Add center rail and kick-panel to existing handrails. 

16. Replace removable steel grating in valve room (floor level) with 

removable aluminum grating, locate access points in grating and add 

two vertical ladders and handles above grating. 

17. Remove abandoned pressure sensing lines and waterlines located in 

the discharge pipe pit. 

18. Replace “L” support bracket to grating support system along north 

wall. 

19. Lower Levels:  Add a concrete material to buildup floor and grade to 

drain floor to sump. 

20. Lowest Level:  Replace stairway ladder. 

21. Add lighting to lowest levels. 

22. Place electrical receptacles to 4-feet above floor level in valve and 

piping rooms and pits. 

23. Seal exterior pump deck. 

24. Replace piping from suction header to discharge header.  Replace 

795 discharge header if required from computer modeling. 

25. Replace valves between suction header and discharge header.   

26. Replace and size surge valves for each service area. 
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27. Size pumps and motors based on new system curve and findings 

from water modeling. 

28. Analyze the existing structure to determine if a 2 Ton bridge crane 

can be incorporated into valve room. 

29. If structure can support bridge crane, design its layout.  This will be 

manual bridge crane. 

30. Remove and dispose of equipment and panels, and the alike from 

the site. 

31. Existing motor control centers and electrical switchgear will be 

removed and replaced. 

32. Interior lighting will be rerouted to fit new floor layout. 

33. Discharge metering will be replaced.  Venturi tubes removed, spool 

sections used to fill voids. 

34. Replace single sump pump with dual alternating sump pump with 

floor alarm.  Alarm to be tied to SCADA. 

35. Site lighting will be added.  Proposed lighting to utilize LED as the 

light source.  Existing exterior lighting will be removed. 

36. Plumbing will be rerouted in crawl space to allow relocation of toilet, 

sinks, and water-heater. 

37. Include photographs of existing station in specification book. 

38. By relocating new electrical room, station could be maintained in 

operation during construction.  One pump and motor can be 

transferred from existing MCC to proposed MCC.  At completion of 

transfer remove existing MCC panels. 

39. Cut into supply line outside NTMWD meter station supply line, add 

two isolation butterfly valves. 

40. Include new fencing at site with manual open gates. 
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41. Include provisions to clean and disinfect ground storage reservoirs. 

42. Prepare Technical Specifications for the above-described work to the 

station. 

Part III. 

A. Revise preliminary plans incorporating comments from the City of Plano. 

FINAL  DESIGN 

B. Finalize sections and piping plan. 

C. Prepare Proposal & Bid Schedule for project.  Proposal & Bid Schedule 

will be for major components of the plant and installation, including the 

following: 

1. Pumps and Motors 

2. Building Improvements 

3. Electrical 

4. Site Work 

5. Valves 

6. Piping 

7. Painting 

D. Finalize specifications and bidding documents. 

E. Complete quantity take-off and prepare opinion of probable construction 

cost based on final plans. 

F. Prepare final bid documents including bid proposal forms, construction 

plans, specifications, and contract documents. 

G. Submit with monthly pay requests, a monthly report of progress 

completed on the project. 
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Part IV. 

A. Assist the City staff in advertising for bids.  This will include e-mailing 

“Notice to Contractors” to contractors experienced in this type of 

construction.  City will have Notice published in local newspaper. 

BIDDING PHASE 

B. Sell bidding documents to potential bidders and their suppliers and other 

parties. 

C. Provide bidding documents to the City. 

D. Conduct a pre-bid conference at City facilities. 

E. Assist during opening of bids and provide bidding tally sheets. 

F. Provide bid tabulation to City and contractors who submitted bids. 

G. Obtain the following information from the lowest bidder: 

1. Past work history. 

2. Physical resources to produce the project 

Formulate opinion from information received and provide the City a 

recommendation for award of the construction contract. 

H. After award of contract, furnish thirteen sets of prints of the final plans, 

specifications and contract documents to the City for construction use by 

the City and contractor. 

I. Submit a CD-ROM disk of the bid set plans in a PDF format to the City. 

Part V. 

A. Conduct pre-construction conference, including preparing an agenda. 

CONSTRUCTION PHASE 

B. Attend coordination meetings with contractor, quality control personnel, 

and City representatives to discuss strategy, problem areas, progress, 

and any required coordination once a month during seven to nine month 

onsite construction. 
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C. Review shop drawings and other submittal information which the 

contractor submits.  This review is for the benefit of the Owner and 

covers only general conformance with information given by the Contract 

Documents.  The contractor is to review and stamp their approval on 

submittals prior to submitting to the Engineer.  Review by the Engineer 

does not relieve the contractor of any responsibilities, safety measures or 

the necessity to construct a complete and workable facility in accordance 

with the Contract Documents. 

D. Shop drawings for which no exceptions are taken, two copies will be 

provided to City’s project manager for use during construction. 

E. Provide written responses to requests for information or clarification to 

City or contractor. 

Part VI. 

A. 

ADDITIONAL  SERVICES 

Horizontal and vertical location of the existing facilities, including existing 

site plan, and interior piping. 

Survey for Design 

B. 

Prepare record drawings based on contractor mark-ups and submit one 

full-size black-line set to the Construction Inspector for review.  Upon 

review and approval, submit one full-size black-line set and one CD-ROM 

disk containing scanned images 11” x 17” final “as-built” black-line 

drawings (with “as-built” stamps bearing the signature of the Engineer 

and the date).  The drawings shall be scanned 1 to 1 as Group 4 TIF files 

at a minimum resolution of 200 dots per inch and a maximum resolution 

of 400 dots per inch.  The TIF files shall be legible and shall include any 

post processing that may be required to enhance image quality (e.g., de-

speckling, de-shading, de-skewing, etc.).  Each file shall be named in 

numeric order. 

Prepare Record Drawings 

C. 

Cost to reproduce preliminary and final documents, along with copies of 

documents for construction use. 

Reproduction 
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1. Design the replacement of two 450-kw generator sets with one 1,000-

kw generator set.  Design will include integration of 1,000-kw 

generator with proposed switchgear and preparing distributed 

Generation Permit with Oncor. 

2. Provide electrical on-site observation during the electrical installation.  

This will consist of random visits during this phase of the work with 

observer spending 1 to 4-hours on-site per visit.  Visits are limited to 

fifteen (15) visits. 

3. Design of a portable starter system.  The starter assembly will be 

480-volt and support three 450-HP Motors and three 250-HP Motors.  

Design will utilize the existing starters at Custer Pump Station. 

Part VII. 

Services specifically excluded from this scope include, but are not necessarily 

limited to the following: 

EXCLUSIONS 

A. Providing full-time on-site representative. 

B. Environmental impact statements and assessments. 

C. Fees for permits or advertising. 

D. Certification that work is in accordance with plans and specifications. 

E. Environmental cleanup. 

F. Landscape architecture. 

G. Flood plain reclamation plans. 

H. Title searches. 

I. Trench safety designs. 

J. Preliminary engineering report. 

K. Phasing of Contractors work. 

L. On-site safety precautions, programs and responsibility. 

M. Consulting services by others not included in proposal. 

N. Revisions and/or change orders as a result of revisions after completion 
of original design (unless to correct error on plans). 
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O. Title searches, boundary surveys, or property surveys. 

P. Roof replacement. 

Part VIII. 

A. The City will provide information regarding objectives and requirements 

for the Project. 

CITY’S  RESPONSIBILITY 

B. The City will designate a single representative to act in its behalf, with 

respect to the project, who shall examine documents submitted by the 

Undersigned and, to the extent allowed by law, shall render decisions 

pertaining thereto promptly to avoid unreasonable delay in the progress 

of the Undersigned’s services. 

C. All of the City’s plat, easement and construction plan files will be made 

available for use.  City will provide copies at no cost. 

D. Access to Custer Pump Station site.  If manhole lids are bolted down the 

Engineer will contact the City’s Utility Operation Department and 

schedule a time when they can meet with the Engineer and remove the 

manhole lid. 

E. City’s on-site representative’s construction reports on a weekly basis. 
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EXHIBIT “B” 
 

 

COMPLETION SCHEDULE 

Notice to Proceed…………………………………………..… November 10, 2010 

Commence Field Surveys…………………………………… November 11, 2010 

Submit Preliminary Plans to City……………………………. February 18, 2011 

Receive Comments Back from City………………………… March 4, 2011 

Complete Final Plans………………………………………… April 22, 2011 

Advertise Project………………………………………………. May 11, 2011 

Open Bids………………………………………………………. June 9, 2011 

Award Contract………………………………………………… June 27, 2011 

Notice to Proceed……………………………………………… July 2011 

Shop Drawing Process/Order Equipment………………….. July 2011-October 2011 

On-Site Construction………………………………………….. October 2011- May 2012 
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EXHIBIT “C” 
 

Payment for basic services shall be based on a lump sum amount as follows: 

PAYMENT SCHEDULE 

1. Preliminary Engineering                                                          $170,000 

2. Final Engineering   ................................................................   $110,000 

3. Bidding Phase Services   ..........................................................   $3,000 

4. Construction Administration   .............................................   

Basic Services: $293,000 

     $10,000 

5. Additional Services shall be salary cost times a multiplier of 2.35, expenses times a 

multiplier of 1.15, onsite electrical observer $180.00 per hour, and mileage at 0.50¢ 

per mile.  Computer Software license rental $125/week or $350/month, whichever is 

less. 

A. Design Surveys   ................................................................   $3,600 

B. Record Drawing   ................................................................   $1,000 

C. Reproduction   ....................................................................   $1,000 

D. Water Study   .....................................................................   $9,500 

E. Electrical Part-Time On-Site Observer   ...........................   $11,000 

F. 1,000-kw Generator Design   ...........................................   $25,000 

G. Portable Starter System Design   ..................................   

Additional Services: $66,100 

   $15,000 

Maximum Fee Not to Exceed: $359,100.00 

The maximum overall fee established herein shall not be exceeded without written 

authorization from the City, based on increased scope of services. 
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EXHIBIT "D" 

ENGINEERING 

 
INSURANCE 

INSURANCE:  (Review this section carefully with your insurance agent prior

 

 to bid or proposal 

submission.  See "Insurance Checklist" on the last page or specific coverages applicable to this contract). 

1. 
 

General Insurance Requirements: 

1.1 The Engineer (hereinafter called "Engineer") shall not start work under this contract until 

the Engineer has obtained at his own expense all of the insurance called for here under 

and such insurance has been approved by the City. Approval of insurance required of the 

Engineer will be granted only after submission to the Purchasing Agent of original, signed 

certificates of insurance or, alternately, at the City's request, certified copies of the 

required insurance policies. 

 

1.2 All insurance policies required hereunder shall be endorsed to include the following 

provision:  "It is agreed that this policy is not subject to cancellation, non-renewal, without 

first providing the Risk Manager, City of Plano, at least ten (10) days prior written notice.” 
 

NOTE:  The words "endeavor to" and "but failure to mail such notice shall impose no obligation to 
liability of any kind upon the company, its agents or representatives" are to be eliminated from the 
cancellation provision of standard ACORD certificates of insurance. 
 

1.3 No acceptance and/or approval of any insurance by the City shall be construed as 

relieving or excusing the Engineer from any liability or obligation imposed upon the 

provisions of the Contract. 
 

1.4 The City of Plano (including its elected and appointed officials, agents, volunteers, and 

employees) is to be named as an additional insured under Engineer’s General Liability 

Policy, and the certificate of insurance, or the certified policy, if requested, must so state.  

Coverage afforded under this paragraph shall be primary as respects the City, its elected 

and appointed officials, agents and employees. 
 

1.4.1 The following definition of the term "City" applies to all policies issued under the 

contract: 
 

The City Council of the City of Plano and any affiliated or subsidiary Board, 

Commission Authority, Committee, or Independent Agency (including those newly 

constituted), provided that such affiliated or subsidiary Board Commission, 

Authority, Committee, or Independent Agency is either a Body Politic created by 

the City Council of the City of Plano, or one in which controlling interest is vested 

in the City of Plano; and City of Plano Constitutional Officers. 
 

1.5 The Engineer shall provide insurance as specified in the "Insurance Checklist" (Checklist) 

found on the last page of the bid or proposal form.  Full limits of insurance required in the 

Checklist of this agreement shall be available for claims arising out of this agreement with 

the City of Plano. 
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1.6 Engineer agrees to defend and indemnify the City of Plano, its officers, agents and 

employees as provided in Paragraph VII. of this contract. 

 

1.7 Insurance coverage required in these specifications shall be in force throughout the 

Contract Term.  Should the Engineer fail to provide acceptable evidence of current 

insurance within seven (7) days of written notice at any time during the Contract Term, the 

City shall have the absolute right to terminate the Contract without any further obligation to 

the Engineer, and the Engineer shall be liable to the City for the entire additional cost of 

procuring performance and the cost of performing the incomplete portion of the Contract 

at time of termination. 

 

1.8 Written requests for consideration of alternate coverages must be received by the City 

Purchasing Manager at least ten (10) working days prior to the date set for receipt of bids 

or proposals.  If the City denies the request for alternative coverages, the specified 

coverages will be required to be submitted. 

 

1.9 All required insurance coverages must be acquired from insurers authorized to do 

business in the State of Texas and acceptable to the City.  The City prefers that all 

insurers also have a policyholder's rating of "A-" or better, and a financial size of "Class 

VI" or better in the latest edition of A.M. Best, or A or better by Standard and Poors, 

unless the City grants specific approval for an exception. 

 

1.10 Any deductibles shall be disclosed in the Checklist and all deductibles will be assumed by 

the Engineer. Engineer may be required to provide proof of financial ability to cover 

deductibles, or may be required to post a bond to cover deductibles. 
 

2. 
 

Engineer's Insurance - "Occurrence" Basis: 

2.1 The Engineer shall purchase the following insurance coverages, including the terms, 

provisions and limits shown in the Checklist. 
 

2.1.1 Commercial General Liability - Such Commercial General Liability policy shall 

include any or all of the following as indicated on the Checklist: 

 

i. General aggregate limit is to apply per project; 

 

ii. Premises/Operations; 

 

iii. Actions of Independent Contractors; 

 

iv. Contractual Liability including protection for the Engineer from claims 

arising out of liability assumed under this contract; 

 

v. Personal Injury Liability including coverage for offenses related to 

employment; 

 

vi. Explosion, Collapse, or Underground (XCU) hazards; if applicable.  This 

coverage required for any and all work involving drilling, excavation, etc. 

 

2.1.2 Business Automobile Liability including coverage for any owned, hired, or non-

owned motor vehicles and automobile contractual liability. 



 

____________________________________________________________________________________ 
Engineering Services Agreement      Exhibit D – Page 3 
Custer Pump Station 
Project No. 6073 
 
LS\LEGAL2010:10E-CusterPumpStation-BHC 

 

2.1.3 Workers' Compensation - statutory benefits as required by the State of Texas, or 

other laws as required by labor union agreements, including Employers' Liability 

coverage. 

 

3.0 Engineer’s Insurance – Claims Made 
 

Professional Errors and Omissions 

 

The Engineer shall carry Professional Liability insurance which will pay for injuries arising 

out of negligent errors or omissions in the rendering, or failure to render professional 

services under the contract, for the term of the Contract and up to three years after the 

contract is completed in the amount shown in the Checklist. 

 

 

Professional Errors and Omissions, Limit $1,000,000 

per claim and aggregate of $2,000,000 
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ENGINEERING 

 
City of Plano - Insurance Checklist 

("X" means the coverage is required.) 
 

Coverages Required     
 

Limits (Figures Denote Minimums) 

  X  

            Employers' Liability    $100,000 accident $100,000 disease 

 1. Workers' Compensation &   Statutory limits of State of Texas 

       $500,000 policy limit disease 

 

___  2. For Future Use 

 

___  3. City Approved Alternative    $150,000 medical, safety program 

 Workers’ Comp. Program 

 

  X  

       Minimum $500,000 each occurrence 

 4. General Liability     Complete entry No. 26 

       $1,000,000 general aggregate 

 

  X  

 per project (CGL) 

 5. General aggregate applies 

 

  X  

 

 6. Premises/Operations    (Items No. 3-10 & 12 require) 

  X   7. Independent Contractors    $500,000

       for bodily injury and property damage 

 combined single limit 

 

       8. Products      damage each occurrence with 

 

___ 9. Completed Operations    $1,000,000 general aggregate that 

       applies to project under contract 

 

  X  
 

 10. Contractual Liability     

  X  

 

 11. Personal Injury Liability    $500,000 each offense & aggregate 

       12. XCU Coverages 

 

  X  

 

 13. Automobile Liability    $500,000 Bodily Injury & Property 

  X  

 

 14. Owned, Hired & Non-owned   Damage each accident 

___  15. Motor Carrier Act Endorsement 

 

X  

       $2,000,000 aggregate 

 16. Professional Liability    $1,000,000 each claim 

 

___  17. Garage Liability     $_____BI & PD each occurrence 
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___  18. Garagekeepers' Legal    $_____- Comprehensive 

       $_____- Collision 

 

       19. Owners Protective Liability   $500,000 Combined single limits 

 

  X 

 

 20. City named as additional insured on General Liability policy.  This coverage is primary to all other 

coverages the City may possess. 

  X  

 

 21. City provided with Waiver of Subrogation on Workers' Compensation or Alternative program if 

applicable. 

  X  

 

  22. Ten (10) days notice of cancellation, non-renewal, endorsement required.  The words "endeavor 

to" and "but failure" (to end of sentence) are to be eliminated from the Notice of Cancellation 

provision on standard ACORD certificates. 

  X  

 

23. The City of Plano prefers an A.M. Best's Guide Rating of "A-", "VI" or better or Standard and Poors 

Rating AA or better; Authorized to do business in the State of Texas (not applicable for workers' 

compensation assigned through pool or alternative compensation programs). 

  X  
 

 24. The Certificate must state project title and project number. 

  X  
 

 25. Other Insurance Required: 

 
INSURANCE AGENT'S STATEMENT 

I have reviewed these requirements with the Engineer named below.  Additionally: 
 

  X  

 

 26. The above policy(s) carry the following deductibles:____________ 

     Full limits of coverage available for:  

     General Liability________  Professional Liability ____________________ 

     Automobile Liability____________ 
 

  X  
 

 27. Liability policies are (indicate): 

  OCCURRENCE [  ]  CLAIMS MADE [ ] 
 

           

 Signature    Date 
 
      
 Insurance Agent (Print) 
 
      
 Name of Insured 
 

      
 Date 



 

____________________________________________________________________________________ 
Engineering Services Agreement      Exhibit E – Page 1 
Custer Pump Station 
Project No. 6073 
 
LS\LEGAL2010:10E-CusterPumpStation-BHC 

 

EXHIBIT "E" 

 

 
AFFIDAVIT OF NO PROHIBITED INTEREST 

 
 I, the undersigned declare that I am authorized to make this statement on behalf of 
__________________________and I have made a reasonable inquiry and, to the best of my knowledge, 
no person or officer of _________________________________ is employed by the City of Plano or is an 
elected or appointed official of the City of Plano within the restrictions of the Plano City Charter. 
 
 I am aware that Section 11.02 of the City Charter states: 
 

“No officer or employee of the city shall have a financial interest, direct or indirect, in any 
contract with the city, nor shall be financially interested, directly or indirectly, in the sale to 
the city of any land, or rights or interest in any land, materials, supplies or service. The 
above provision shall not apply where the interest is represented by ownership of stock in 
a corporation involved, provided such stock ownership amounts to less than one (1) per 
cent of the corporation stock.  Any violation of this section shall constitute malfeasance in 
office, and any officer or employee of the city found guilty thereof shall thereby forfeit his 
office or position.  Any violation of this section with the knowledge, express or implied, of 
the persons or corporation contracting with the city shall render the contract voidable by 
the city manager or the city council.” 
 

 I further understand and acknowledge that a violation of Section 11.02 of the City Charter at 
anytime during the term of this contract will render the contract voidable by the City.  
 
 
     
       Name of Contractor 

BIRKHOFF, HENDRICKS & CARTER, L.L.P. 

 
 
     By: ________________________________ 
       Signature 
 
      ________________________________ 
       Print Name 
 
      ________________________________ 
       Title 
 
      ________________________________ 
       Date 
 
 
 

STATE OF TEXAS  § 
    § 
COUNTY OF DALLAS  § 
 
 SUBSCRIBED AND SWORN TO before me this _______ day of _______________, 2010. 
 
      _________________________________________ 
      Notary Public, State of Texas 
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COUNCIL AGENDA ITEM 
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Council Meeting Date: 11/8/2010 
Department: Recreation 

Department Head Amy Fortenberry 
 

Agenda Coordinator (include phone #): Susan Berger (7255) 

CAPTION 

Approval of the purchase of replastering the Oak Point Center indoor pool in the amount of $128,580 from 
Sunbelt Pools through an existing contract or agreement with BuyBoard and authorizing the City Manager to 
execute all necessary documents (BuyBoard Contract 288-08). 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 92,377 332,623 100,000 525,000 
Encumbered/Expended Amount -92,377 -9,892 0 -102,269 
This Item 0 -128,580 0 -128,580 
BALANCE    0 194,151 100,000 294,151 
FUND(S): CAPITAL RESERVE FUND (035)  

COMMENTS:   Funds are included in the Parks CIP.  This item, in the amount of $128,580, will leave a current 
year balance of $194,151 to be used towards pool equipment and repair projects. 
STRATEGIC PLAN GOAL:  Maintaining the integrity of pool facilities at Plano Recreation Centers relates to the 
City's goal of "Great Neighborhoods - 1st Choice to Live."   

SUMMARY OF ITEM 

Staff recommends approval of an expenditure to replaster the indoor pool at Oak Point Center from Sunbelt 
Pools in the amount of $128,580.  The existing plaster has started to fail in many locations.  Once the plaster 
starts to fail, it will continue to get worse until it is replaced.  Pricing was obtained through Buyboard Contract 
288-08.  
 
Sunbelt Pools has successfully completed several pool repair projects for the City in the past. 
 
The City is authorized to purchase from the State Contract list pursuant to Section 271 Subchapter D of the 
Local Government Code and by doing so satisfies any State Law requiring local governments to seek 
competitive bids for items.  (Buyboard Contract 288-08). 
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List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Quote       

      
 
 
 



 

 
April 20, 2010 
 
 
Aquatics Division – Oak Point Center 
Parks and Recreation Department 
City of Plano 
 
BUY BOARD CONTRACT:  288-08 Water Treatment Supplies & Equipment 
Item #16, All other Swimming Pool Products 
 
Indoor Lap Pool 
 

 
Pool Resurfacing: Proposal is for resurfacing the lap area of the pool that has not already 
been resurfaced.  Saw cut beneath all the water line and use a cold chisel to remove three 
to four inches of plaster beneath the tile. Use a sledge hammer to “sound out” the existing 
plaster to determine if it is well bonded to the pool structure (which a signification 
portion is not). Remove all loose plaster. Chisel and remove three to four inches of 
plaster away from and around the perimeter of each pool return, main drain, anchor, light 
and, or any other structural embed. Saw cut around the perimeter of tiled lap lane floor 
tile and wall targets and use a chisel and remove three to four inches of plaster away from 
and around the perimeter of this tile.   Bond Kote the surface to insure proper bond of the 
new finish.  Apply Diamond Brite (more durable quartz aggregate finish) – 
 
 
Cost, Labor and Materials: $160,725.00 
Buy Board 20% Discount $-32,145.00 
 
Total cost:   $128,580.00 
 

10555 PLANO ROAD   DALLAS, TEXAS 75238-1305   214 343.1133 
817 649.8794   1 800 548.9115   FAX 214 343.1201 
www.sunbeltpools.com       robm@sunbeltpools.com 
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Council Meeting Date: 11/8/10 
Department: Parks 

Department Head Amy Fortenberry 
 

Agenda Coordinator (include phone #): Lynne Jones - 7109 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of a 
First Addendum to the Real Estate Contract by and between the City of Plano, Texas and Emajean 
Haggard Hall relating to the purchase of 51.103 acres at the northwest corner of Alma Drive and Park 
Boulevard in the City of Plano, Texas; authorizing its execution by the City Manager or his authorized 
designee; and providing an effective date.   

FINANCIAL SUMMARY 

NOT APPLICABLE  OPERATING EXPENSE REVENUE CIP 
 
FISCAL YEAR: 

 
2010-11 thru 
2013-14 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 244,258 3,155,742 11,850,000 15,250,000 
Encumbered/Expended Amount -244,258 -10,200 0 -254,458 
This Item 0 -2,000,000 -5,495,000 -7,495,000 
BALANCE    0 1,145,542 6,355,000 7,500,542 
FUND(S): PARK IMPROVEMENT CIP 

COMMENTS:   Funds for the current year portion are included in the 2010-11 Park Improvement CIP in the ’09 
Land Acquisitions project.  This item is an addendum to the original contract based on the survey results that 
revised the acreage from 58.91 to 51.103.  The total purchase price of the land is $7,495,000, a reduction from 
the original $8,640,000 based upon the reduced acreage.  The payments will be spread out over four payments: 
$1,000,000 at closing and $1,000,000 payment in 2010-11, $2,747,500 in 2011-12 and $2,747,500 in 2012-13.  
In addition, the assessment lien payments will be deducted from the land purchase payments at a rate of 
$208,000 each year for 2010-11, 2011-12 and 2012-13 for a total of $624,000. 
STRATEGIC PLAN GOAL: Land purchases for parks relate to the City’s Goal of Great Neighborhoods – 1st 
Choice to Live. 

SUMMARY OF ITEM 

This Resolution approves a First Addendum to a Real Estate Contract by and between the City of Plano, Texas 
and Emajean Haggard Hall.  The First Addendum revises the acreage down from 58.91 acres to 51.103 acres 
and the price down from $8,640,000.00 to $7,495,000.00 to be paid for the property as a result of a survey 
obtained after execution of the Contract. 
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List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Debt Worksheet;  n/a 

      
 
 
 



11/1/2010

Bonds 2010-11 2011-12 2012-13 2013-14

2010-11 Debt 2,000,000
Interest 46,500 93,000 90,082 87,028
Principal 62,757 65,675 68,729

2011-12 Debt 2,747,500
Interest 63,879 127,759 123,750
Principal 86,213 90,222

2012-13 Debt 2,747,500
Interest 63,879 127,759
Principal 86,213

Combined 7,495,000
Interest 46,500 156,879 281,720 338,537
Principal 0 62,757 151,888 245,164

Total 46,500 219,636 433,608 583,701

Annual Tax Rate Impact 0.02 0.09 0.18 0.24

Estimated debt payment using level debt and 4.65% interest rate.
O&M costs are expected to increase but are not scheduled during this time period.
Total Purchase Price $7,495,000 less Assessments $624,000 Net Price $6,871,000.
Uses the Assessed Property Value of 24,680,898,705 each year.

Hall Tract Debt Payments Added
Total Purchase Price



 

 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of 
a First Addendum to the Real Estate Contract by and between the City of Plano, Texas and 
Emajean Haggard Hall relating to the purchase of 51.103 acres at the northwest corner of Alma 
Drive and Park Boulevard in the City of Plano, Texas; authorizing its execution by the City 
Manager or his authorized designee; and providing an effective date.   
 

WHEREAS, the City Council has been presented a proposed First Addendum to a Real Estate 
Contract by and between the City of Plano, Texas and Emajean Haggard Hall for the purchase of 51.103 
acres of land located at the northwest corner of Alma Drive and Park Boulevard, a copy of which is 
attached hereto as Exhibit “A”

 
 (hereinafter called “First Addendum”); and, 

WHEREAS, upon full review and consideration of the First Addendum, and all matters attendant 
and related thereto, the City Council is of the opinion that the terms and conditions thereof should be 
approved, and that the City Manager or his authorized designee, shall be authorized to execute it on 
behalf of the City of Plano. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

PLANO, TEXAS, THAT: 
 
Section I

 

. The terms and conditions of the First Addendum, having been reviewed by the 
City Council of the City of Plano and found to be acceptable and in the best interests of the City of Plano 
and its citizens, are hereby in all things approved. 

Section II

 

. The City Manager, or his designee, is hereby authorized to execute the First 
Addendum and all other documents in connection therewith on behalf of the City of Plano, substantially 
according to the terms and conditions set forth in the First Addendum. 

Section III
 

. This Resolution shall become effective immediately upon its passage. 

DULY PASSED AND APPROVED this the 8th day of November, 2010. 
 
 

________________________________ 
Phil Dyer, MAYOR 

 
ATTEST: 
 
 
_________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 
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FIRST ADDENDUM TO THE 
REAL ESTATE CONTRACT BY AND BETWEEN 

 EMAJEAN HAGGARD HALL  AND CITY OF PLANO 
 
 

 THIS FIRST ADDENDUM (“First Addendum”) is made and entered into by 
and between the CITY OF PLANO (“Buyer”) and EMAJEAN HAGGARD HALL 
("Seller") 
 
 WHEREAS, Buyer entered into a Real Estate Contract (“Contract”) with Seller, 
a copy of which is attached hereto as Exhibit “A”, to purchase land located at the 
northwest corner of Alma Drive and Park Boulevard; and   
 
 WHEREAS, the parties to the Contract wish to revise the acreage and price to be 
paid for the property as a result of a survey obtained after execution of the Contract;   
 
 NOW, THEREFORE, Buyer and Seller agree to amend the Contract as follows:  
 

1. All references in the Contract to the acreage to be purchased are revised to 
read 51.103 acres. 

 
2. Paragraph 2 of the Contract is revised to read: 
 
 “2.  Purchase Price.

 

 Purchaser shall pay to Seller, Seven Million  Four  
  Hundred and Ninety-Five Thousand Dollars ($7,495,000.00).” 

3. Paragraph 3 of the Contract is revised to read: 
 

 “3. Payment Schedule.

 

 The purchase price shall be payable as  
  follows: 

  A. One Million Dollars ($1,000,000.00) shall be payable in cash at  
   Closing. 
 

B. There currently exists an outstanding street assessment lien against 
the Property in the amount of Six Hundred and Twenty Four 
Thousand Dollars ($624,000.00). The street assessment lien shall 
be offset against  the balance due to Purchaser under this 
agreement. The resulting balance of Five Million Eight Hundred 
and Seventy One Thousand Dollars ($5,871,000.00) shall be paid 
to Purchaser in three installments as follows: Seven Hundred 
Ninety Two Thousand Dollars ($792,000.00) on March 1, 2011; 
Two Million Five Hundred and Thirty Nine Thousand Five 
Hundred Dollars ($2,539,500.00) on March 1, 2012; and Two 
Million Five Hundred and Thirty Nine Thousand Dollars 
($2,539,500.00) on March 1, 2013.   Purchaser shall execute a 
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Promissory Note (Exhibit “B”) evidencing this installment 
agreement.   

 
C. The unpaid principal balance from time to time owing on said 

Promissory Note shall be interest free. 
 

D. Purchaser shall have the right to prepay any of the principal on the 
Promissory Note at times other than when stated to be due. 

 
4. All other provisions of the Contract and its exhibits are revised to be 

consistent with these changes.  Provisions not amended by this First 
Addendum remain in full force and effect.  

 
 IN WITNESS WHEREOF, the parties have executed this First Addendum by 
signing below.  The effective date of this First Addendum shall be the date of the City 
Council approval by Resolution No. _________________, approved on the 8th day of 
November, 2010. 
 
      CITY OF PLANO 
APPROVED AS TO FORM:  
 
__________________________  ______________________________  
DIANE C. WETHERBEE   THOMAS H. MUEHLENBECK 
CITY ATTORNEY    CITY MANAGER 
 
 
 
 
      ___________________________________ 
      EMAJEAN HAGGARD HALL 
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ACKNOWLEDGMENTS 

 
 

 
STATE OF TEXAS  ) 
    ) 
COUNTY OF COLLIN ) 
 
 This instrument was acknowledged before me on the _______ day of 
_________________, 2010 by THOMAS H. MUEHLENBECK, City Manager of the 
CITY OF PLANO, TEXAS, a home-rule municipal corporation, on behalf of said 
corporation. 
 
 
      ________________________________ 
      Notary Public, State of Texas 
 
 
STATE OF TEXAS  ) 
    ) 
COUNTY OF COLLIN ) 
 
 This instrument was acknowledged before me on the _______ day of 
_________________, 2010 by EMAJEAN HAGGARD HALL. 
 
 
      ________________________________ 
      Notary Public, State of Texas 
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EXHIBIT “A” 

REAL ESTATE CONTRACT 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory 

 

Council Meeting Date: 11/8/10 
Department: Parks 

Department Head Amy Fortenberry 
 

Agenda Coordinator (include phone #): Lynne Jones - 7109 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas authorizing the payment of disputed sales 
tax in the amount of $82,502.13 for certain operations at the Pecan Hollow Golf Course and for the City 
Manager or his designee to execute any agreements to effectuate this settlement; and providing an 
effective date. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 0 0 0 
Encumbered/Expended Amount 0 0 0 0 
This Item 0 -82,502  -82,502 
BALANCE    0 -82,502    0 -82,502 
FUND(S): GENERAL FUND 

COMMENTS:   This item is for the dispute settlement with the State Comptroller’s Office regarding sales tax on 
green fees and driving range fees.  There is a companion supplemental appropriation agenda item in the same 
amount, $82,502. 
STRATEGIC PLAN GOAL:Settlement of disputed sales tax relates to the City’s Goal of “Financially Strong City 
with Service Excellence.” 

SUMMARY OF ITEM 

This settlement  is a result of a dispute with the Comptroller’s office on whether the Pecan Hollow Golf Course 
green fees should be subject to sales tax. The settlement is for over a four year period and is approximately one 
third of what the Comptroller determined in its audit. $70,000.00 of the settlement relates to the  green fees and 
$12,502.13 for the driving range. 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
n/a n/a 

      
 



 

 

A Resolution of the City Council of the City of Plano, Texas authorizing the payment of disputed 
sales tax in the amount of $82,502.13 for certain operations at the Pecan Hollow Golf Course and 
for the City Manager or his designee to execute any agreements to effectuate this settlement; and 
providing an effective date. 
 
 WHEREAS, the City of Plano owns and maintains the Pecan Hollow Golf Course, which is 
operated by a third party and the City implemented and programmed equipment that was used to 
calculate sales tax on certain services at this golf course; and 
 
 WHEREAS, the Texas Comptroller of Public Accounts “Comptroller” conducted a sales tax 
audit and determined that sales tax on fees generated from use of the greens and the driving range have 
not been collected or paid since October 1, 2006; and, 
 
 WHEREAS, the City has contested that the green fees are subject to sales tax for reasons 
including but not limited to the fact the fees are set by the City, the third party receives no amount of the 
fees, the City fully controls the charges and operation of the course, including its maintenance and 
improvements; and 
 
 WHEREAS, there exists a bona fide dispute and controversy between the Comptroller, the City, 
and the operator of the course that sales tax is owed for the green fees and by reason of such dispute, the 
parties desire to compromise and settle all claims in any way arising from such sales tax audit in an 
amount less than what the Comptroller has concluded from its audit.  

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

PLANO, TEXAS, THAT: 
 
Section I.

 

 The City Council hereby approves payment in the amount of $82,502.13 to the 
Texas Comptroller of Public Accounts as settlement of the disputed amount of sales tax owed on certain 
golf course revenues from the Pecan Hollow Golf Course.  The City Manager or his designee is 
authorized to execute any and all documents to effectuate this settlement. 

 Section II.
 

 This Resolution shall become effective immediately upon its passage. 

 DULY PASSED AND APPROVED this the 8th day of November, 2010. 
 
 
      ________________________________ 
      Phil Dyer, MAYOR 
 
ATTEST: 
 
________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory

 

Council Meeting Date: 11/08/2010 
Department: Budget & Research 

Department Head Karen Rhodes-Whitley 
 

Agenda Coordinator (include phone #): Casey Srader, x5152 

CAPTION 

An Ordinance of the City of Plano, Texas, transferring the sum of $82,502 from the General Fund 
unappropriated fund balance to the General Fund operating appropriation for fiscal year 2010-11 for the 
purpose of providing funds for payment of disputed sales tax for certain operations at the Pecan Hollow Golf 
Course; amending the budget of the City and Ordinance 2010-9-8, Section 1, Item "A" to reflect the actions 
taken herein; declaring this action to be a case of public necessity; and providing an effective date. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 197,057,891 0 197,057,891
Encumbered/Expended Amount 0 0 0    0
This Item 0 82,502 0 82,502
BALANCE    0 197,140,393    0 197,140,393
FUND(S): GENERAL FUND 

COMMENTS: Supplemental appropriations approved to date for the General Fund, including this item, total 
$82,502.  The current General Fund balance supports this supplemental appropriation in the amount of 
$82,502.  There is a companion agenda item in the amount of $82,502 for a Resolutuion authorizing the 
payment of disputed sales tax to the State Comptroller's Office.   
STRATEGIC PLAN GOAL:  Providing additional funding for the payment of disputed sales tax to the State 
Comptroller's Office relates to the City's Goal of "Financially Strong City with Service Excellence". 

SUMMARY OF ITEM 

Supplemental Appropriation No. 1 

This supplemental appropriation will provide necessary funding for payment of disputed sales tax to the State 
Comptroller's Office.  The settlement is a result of a dispute with the State Comptroller's Office on whether the 
Pecan Hollow Golf Course green fees should be subject to sales tax.  The settlement is for over a four-year 
period and is approximately one-third of what the Comptroller determined in its audit.  $70,000 of the settlement 
relates to the green fees and $12,502 for the driving range. 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Supplemental Appropriation Log n/a 

      
 
 
 



 
An Ordinance of the City of Plano, Texas, transferring the sum of $82,502 
from the General Fund unappropriated fund balance for  Fiscal Year 2010-
11 to the General Fund operating appropriation for the purpose of 
providing funds for payment of disputed sales tax for certain operations at 
the Pecan Hollow Golf Course; amending the budget of the City and 
Ordinance 2010-9-8, Section 1, Item “A” as amended, to reflect the actions 
taken herein; declaring this action to be a case of public necessity; and 
providing an effective date. 
 
 WHEREAS, the City Council of the City of Plano approved and adopted 
the budget for the City for Fiscal Year 2010-11 setting the appropriations for the 
General Fund at $197,057,891; and 
 
 WHEREAS, the City of Plano owns and maintains the Pecan Hollow Golf 
Course, which is operated by a third party and the City implemented and 
programmed equipment that was used to calculate sales tax on certain services 
at this golf course; and 
 

WHEREAS, the Texas Comptroller of Public Accounts “Comptroller” 
conducted a sales tax audit and determined that sales tax on fees generated 
from use of the greens and the driving range have not been collected or paid 
since October 1, 2006; and  

 
WHEREAS, the City has contested that the green fees are subject to 

sales tax for reasons including but not limited to the fact the fees are set by the 
City, the third party receives no amount of the fees, the City fully controls the 
charges and operation of the course, including its maintenance and 
improvements; and 

 
WHEREAS, there exists a bona fide dispute and controversy between the 

Comptroller, the City, and the operator of the course that sales tax is owed for 
the green fees and by reason of such dispute, the parties desire to compromise 
and settle all claims in any way arising from such sales tax audit in an amount 
less than what the Comptroller has concluded from its audit; and 
 

WHEREAS, the City Council deems it to be in the best interest of the City 
of Plano and its citizens to expend public funds to pay the owed sales tax; and   
 

WHEREAS, such necessary and essential costs cannot be fully met 
through appropriations in the existing budget; and 
 
 WHEREAS, the City Council now finds that additional appropriations to 
the General Fund Operating Appropriation should be made in order to provide 
additional funding for the payment of owed sales tax, and that such action is a 
public necessity. 
 
 



 NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF 
THE CITY OF PLANO, TEXAS, THAT: 
 
 SECTION I.

 

  The estimated sum of EIGHTY TWO THOUSAND 
FIVE HUNDRED TWO DOLLARS ($82,502) is hereby transferred from the 
General Fund unappropriated fund balance to the General Fund operating 
appropriation. 

 SECTION II.

 

  The budget of the City of Plano for Fiscal Year 2010-
11 as adopted by Ordinance No. 2010-9-8 is amended to reflect the action taken 
herein. 

 SECTION III.

                     

  The actions taken herein are found and declared to 
be a case of public necessity. 

 SECTION IV.

 

  This supplemental appropriation Ordinance No. 1 
shall become effective immediately from and after the date of its passage. 

 
 
DULY PASSED AND APPROVED THIS THE  8th DAY OF NOVEMBER, 2010. 
 
 
 
       
      _______________________________ 
      Phil Dyer, MAYOR 
 
 
ATTEST: 
 
 
________________________________ 
Diane Zucco, CITY SECRETARY 
 
 
 
________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 



Description Department Amount

Supplemental Appropriation for Pecan Hollow Golf Course sales tax audit. Parks & Recreation 82,502

TOTAL GENERAL FUND APPROPRIATIONS 82,502$           

TOTAL CATV FUND APPROPRIATIONS -$                     

TOTAL MUNICIPAL DRAINAGE FUND APPROPRIATIONS -$                     

TOTAL WATER & SEWER FUND -$                     

TOTAL SUSTAINABILITY & ENVIRONMENTAL FUND APPROPRIATIONS -$                     

TOTAL CONVENTION & TOURISM FUND APPROPRIATIONS -$                     

TOTAL PROPERTY/LIABILITY FUND APPROPRIATIONS -$                     

TOTAL PROPERTY MANAGEMENT FUND APPROPRIATIONS -$                     

TOTAL GOLF COURSE FUND APPROPRIATIONS -$                     

TOTAL RECREATION FUND APPROPRIATIONS -$                     

TOTAL INTERNAL SERVICE FUNDS AND OTHER FUNDS APPROPRIATIONS -$                     

GRAND TOTAL ALL FUNDS 82,502$           

FY 2010-11
SUPPLEMENTAL APPROPRIATIONS
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory 

 

Council Meeting Date: 11/08/10 
Department: Sustainability & Environmental Services 

Department Head Nancy Nevil 
 

Agenda Coordinator (include phone #): Tiffany Stephens x4264 

CAPTION 
A Resolution of the City Council of the City of Plano, Texas, ratifying the terms and conditions of a 
contract by and between ALLIED WASTE SYSTEMS, INC. d/b/a Allied Waste Services of Plano, a 
Delaware corporation, hereinafter referred to as “Contractor”, and the CITY OF PLANO, TEXAS, a 
home-rule municipality, hereinafter referred to as “City”, to be effective upon approval of the Plano 
City Council and subsequent execution by the Plano City Manager or his designee. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 
 
FISCAL YEAR: 

 
2010-11 to 
2020-21 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 300,000 0 300,000 
Encumbered/Expended Amount 0 0 0    0 
This Item 0 0 0    0 
BALANCE    0 300,000    0 300,000 
FUND(S): SUSTAINABILITY & ENVIRONMENTAL SERVICES FUND 

COMMENTS: This item, in the amount of $300,000 is included in the FY 2010-11 Budget as recycling revenue. 
Approval of the Recycling Processing Agreement with Allied waste will provide for the processing and sale of 
recyclable materials collected by the City of Plano. In exchange for these services, Allied Services will keep 20% 
of all revenues from the sale of recyclable materials, while the City of Plano receives the remaining 80%. 
Recycling revenues are primarily driven by the global market for recyclable materials and volume of recyclable 
materials discarded by Plano households. 
STRATEGIC PLAN GOAL: Generation of revenues through the sale of collected recyclable materials relates to 
the goal of a Financially Strong City with Service Excellence. 

SUMMARY OF ITEM 

Staff recommends approval of resolution to ratify contract by and between Allied Waste Systems, Inc. d/b/a 
Allied Waste Services of Plano for residential recycling processing services. 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 
Resolution       

 



 
 
 
A Resolution of the City Council of the City of Plano, Texas, ratifying the terms 
and conditions of a contract by and between ALLIED WASTE SYSTEMS, INC. d/b/a 
Allied Waste Services of Plano, a Delaware corporation, hereinafter referred to as 
“Contractor”, and the CITY OF PLANO, TEXAS, a home-rule municipality, 
hereinafter referred to as “City”, to be effective upon approval of the Plano City 
Council and subsequent execution by the Plano City Manager or his designee. 
 
 WHEREAS, Allied Waste Services of Plano has been providing residential 
recycling processing services for the City since July 31, 1999; and 
 

WHEREAS, the contract with Allied Waste Services of Plano for the residential 
recycling processing services expired on March 27, 2009; and  
 
 WHEREAS, City and Allied Waste Services of Plano entered into an interim 
contract for residential recycling processing services that expired on October 31, 2010; 
and 
 

WHEREAS, Contractor has performed the service in a satisfactory manner and 
the City wishes to continue this service for residential recycling processing services 
under the terms and conditions set forth in the Contract, a copy of which is attached 
hereto as Exhibit A; and 

 
WHEREAS, upon full review and consideration of the Contract and all matters 

attendant and related thereto, the City Council is of the opinion that the terms and 
conditions thereof should be ratified and approved. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 

OF PLANO, TEXAS, THAT: 
 
Section 1. The terms and conditions of the Contract, having been reviewed 

by the City Council of the City of Plano and found to be acceptable and in the best 
interests of the City of Plano and its citizens, is hereby in all things ratified and execution 
by the City Manager or his designee on behalf of the City of Plano is hereby approved. 

 
Section II. This Resolution shall become effective immediately upon its 

passage. 
 



 
 
 
DULY PASSED AND APPROVED this 8th day of November, 2010. 
 
 
 
     __________________________________ 
     Phil Dyer, MAYOR 
 
 
 
ATTEST: 
 
 
_______________________________ 
Diane Zucco, CITY SECRETARY 
 
 
APPROVED AS TO FORM: 
 
 
 
_______________________________ 
Diane C. Wetherbee, CITY  ATTORNEY 
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CONTRACT 
BETWEEN CITY OF PLANO AND ALLIED WASTE SYSTEMS, INC.   

d/b/a ALLIED WASTE SERVICES OF PLANO 
FOR RESIDENTIAL RECYCLING PROCESSING SERVICES 

 
STATE OF TEXAS  § 
    § 
COUNTY OF COLLIN § 
  
 
 THIS CONTRACT is made and entered by and between ALLIED WASTE 
SYSTEMS, INC. d/b/a Allied Waste Services of Plano, a Delaware corporation, 
hereinafter referred to as “Contractor”, and the CITY OF PLANO, TEXAS, a home-rule 
municipality, hereinafter referred to as “City”, to be effective upon approval of the Plano 
City Council and subsequent execution by the Plano City Manager or his designee. 
 
 WHEREAS, Allied Waste Services of Plano has been providing residential 
recycling processing services for the City since July 31, 1999; and 
 

WHEREAS, the contract with Allied Waste Services of Plano for the residential 
recycling processing services expired on March 27, 2009; and  
 
 WHEREAS, City and Allied Waste Services of Plano entered into an interim 
contract for residential recycling processing services that expired on October 31, 2010; 
and 
 

WHEREAS, Contractor has performed the service in a satisfactory manner and 
the City wishes to continue this service for residential recycling processing services 
under the terms and conditions set forth below. 
 

For and in consideration of the covenants and agreements contained herein, and 
for the mutual benefits to be obtained hereby, the parties agree to  

 
I. 

DEFINITIONS 
 
 Unless otherwise specified herein, the following terms shall have the following 
meanings: 
 
 1.1 “Collect,” “Collected,” and “Collection” shall mean and refer to the 
picking up and transporting of Recyclable Materials, to the appropriate Processing 
Facility, identified herein, in compliance with applicable federal, state and local laws, 
statutes, ordinances, rules and regulations. 
 
 1.2 “Commingled Materials” shall mean all Recyclable Materials, as herein 
defined. 
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 1.3 “Agreement Year” shall mean a twelve (12) month period of time 
commencing upon the Effective Date hereof and, thereafter, any anniversary of the 
Effective Date. 
 
 1.4 “Equipment” shall mean all vehicles, containers, machinery, tools and 
equipment, as well as related supplies and materials, reasonably necessary for the 
Contractor’s performance hereunder. 
 
 1.5 “Gross Revenue” shall mean revenue received from the sale of 
Recyclable Materials provided by City hereunder before deductions for Processing 
Allowances are made. 
 
 1.6 “Net Revenue” shall mean Gross Revenue minus Processing 
Allowances.  No other deductions are permitted. 
 
 1.7 “Process”, “Processed” and “Processing” shall mean all necessary 
steps and actions to prepare Recyclables for market, including actual sale of such 
Recyclables. 
 
 1.8 “Processing Allowances” shall mean the amount of money deducted 
from Gross Revenues as full compensation to Contractor for all costs of Processing 
Recyclables hereunder, shall be $51.00 per ton for Single-Stream Recyclables 
processing. 
 

1.9 “Processing Facility” and “Facility” shall mean the facility located at 
4200 E. 14th Street, Plano, Texas. 
 

1.10 “Recyclables”, “Materials”, and “Recyclable Materials” shall mean 
the following individual commodities: glass bottles and jars (all colors), aluminum cans, 
bi-metal and steel food and beverage cans, including aerosol cans, corrugated 
containers, newspapers with inserts, magazines, other types of clean and dry paper 
products, all plastics bottles or containers bearing the “1”, “2”, “3”, “4”, “5”, “6”, or “7” 
symbol except Styrofoam, and any materials added pursuant to the terms of this 
Contract; provided however, in no event shall such terms include hazardous materials 
as defined by applicable federal, state or local law. 

 
1.11 “Recycling” shall mean the reclamation and/or recovery of all recyclable 

matter from the City’s solid waste residential customers, including but not 
limited to, glass, paper, plastic, tin, and aluminum. 

 
1.12 “Single-Stream Recyclables” shall mean all recyclables collected in 

one stream, with no sorting required prior to processing. 
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II. 
TERM OF CONTRACT 

 
The initial term of this Contract is for a period of ten (10) years, commencing on 
November 1, 2010 and ending on October 31, 2020.  The Initial Term of this Agreement 
may be extended by agreement of the Parties for a total of  two (2) additional five (5) 
year periods.  Contractor must give written notice to City of its desire to extend the term 
for an additional five (5) year period, such notice to be given no more than one hundred 
twenty (120) days prior to the expiration of the term.  The City shall, after Contractor 
gives such notice, have sixty (60) days in which to notify Contractor of its agreement to 
extend the Term of the Contract. 
 CONTRACTOR and CITY herein recognize that the continuation of any contract 
after the close of any given fiscal year of the City of Plano, which fiscal year ends on 
September 30th of each year, shall be subject to Plano City Council approval.  In the 
event that the Plano City Council does not approve the appropriation of funds for 
services provided under this contract, the contract shall terminate at the end of the fiscal 
year for which funds were appropriated and the parties shall have no further obligations 
hereunder. 

III. 
SCOPE OF WORK 

 
 Contractor shall provide all supervision, labor, materials and equipment 
necessary for processing and marketing of all residential Recyclables collected by City 
and delivered to Contractor’s facility by the City of Plano in accordance with the terms 
and conditions of this Contract.   

IV. 
COLLECTION 

 
 4.01 Collection Schedule.  Contractor shall allow City to deliver Recyclable 
Materials for Processing at the Facility five (5) days a week (Monday through Friday) 
between the hours of 7:00 a.m. and 7:00 p.m., except for specified holidays and on 
Saturday when otherwise required by this contract. City shall provide Contractor with its 
holiday schedule at the beginning of each calendar year.  Contractor agrees and 
understands that if a holiday occurs, collection schedules shall be moved forward to the 
next day thereby requiring Saturday Processing by Contractor. Contractor will be given a 
30 (thirty) day notice of any proposed permanent collection schedule changes.  
Permanent collection schedule changes shall be agreed upon in writing by the parties.  
Based upon need as determined by City, City may require Contractor to provide 
Processing services on a day or days other than those designated as a part of a regular 
collection schedule or holiday schedule, provided however that to the extent practicable, 
City shall give Contractor at least seven (7) days prior written notice with respect to such 
day or days.  Notice shall be provided as specified herein.  Notwithstanding the 
foregoing, City shall not require Processing services on Sundays. 
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 4.02 Receipt of City Collected Materials.  Contractor shall utilize reasonable 
efforts to minimize the time to weigh and off-load all City vehicles arriving at the Facility.  
All vehicles shall be received on a first-come first-served basis, and in no event shall 
Allied Waste Services grant any preferences to their vehicles in prioritizing receipt of 
vehicles.  Notwithstanding the foregoing, at no time shall the wait time for a City vehicle 
exceed thirty (30) minutes from the time of weigh-in by such vehicle to the time that 
unloading is complete. Contractor will provide a weight ticket to each City driver for each 
load delivered to Contractor.  All scales and equipment used by Contractor to weigh 
such loads shall be calibrated and adjusted accordingly for accuracy at least one time 
per year by persons who are qualified to perform such tasks and who are deemed 
satisfactory by City, and Contractor shall be required to provide proof of such calibration 
and accuracy each year on the anniversary date of this agreement.    
 
 4.03 Load Rejections.  Contractor shall immediately notify City’s 
Environmental Waste Services Superintendent if a load received from one of the City’s 
collection vehicles appears to have a non-recyclable contamination rate higher than 
fifteen (15) percent.  Contamination occurs when a material, other than a Recyclable 
Material as defined in this agreement, is included as part of a load of Recyclable 
Materials. If Contractor determines that a load is questionable, Contractor shall move it 
to an area that does not interfere with the normal processing operation, so that further 
inspection can be made by the City.  Since the contamination rate of a load will be a 
subjective judgment, the load will not be refused unless a Supervisor from the City is 
present at the Processing Facility and is in agreement that the load is unacceptable.  
City’s representative shall arrive within one hour of notice by Contractor. If City’s 
representative fails to arrive within the one-hour time frame, Contractor may reject the 
load; however, Contractor shall notify City’s Environmental Waste Services 
Superintendent of the rejection by 7:00 p.m. of the same day.  Such notice shall contain 
a detailed explanation of Contractor’s reasons for rejection.  In the event that the parties 
are unable to resolve a dispute regarding the contamination rate of a load deemed 
questionable by Contractor, Contractor shall sort the contents of the questionable load 
by commodity, and weigh and Process each such commodity individually, except that 
materials claimed to be contaminants may be weighed without sorting or Processing.  If 
after sorting, weighing and Processing as specified above, the contamination rate for 
the load is higher than fifteen (15) percent, City shall pay all costs for disposal of the 
contaminants.  However, if the contamination rate for the load is equal to or less than 
fifteen (15) percent, Contractor shall pay all costs for disposal of the contaminants.   
 
 If the parties agree that a load is contaminated, as defined herein, Contractor 
shall be responsible for all disposal costs for the first two contaminated loads received 
from City during each calendar month.  City shall be responsible for all disposal costs for 
all other contaminated loads in excess of two (2) loads per calendar month.  Payment 
for disposal costs by City shall be in lieu of Processing Allowances for such 
contaminated loads. City may, at its option, independently arrange for disposal of 
contaminated load(s) within twenty-four hours of Contractor’s request to so dispose or 
may reimburse Contractor at the current disposal rate at North Texas Municipal Water 
District landfill. 
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 4.04 Maintenance of Facility.  The Processing Facility floor shall be kept 
clear of buildup of materials, including but not limited to newspapers, in order to allow 
the safe backing of City vehicles into the receiving area. Contractor shall maintain the 
Processing Facility in a neat and orderly manner at all times. 

 
4.05 Nuisance Abatement. Contractor shall take all reasonable 

precautions to prevent littering of materials and to prevent odors at the Facility 
(hereinafter “nuisance”).  Contractor shall operate the Facility in a manner that will not 
create a nuisance. If either Contractor or City receives a complaint regarding a nuisance 
arising out of or related to Contractor’s operations, Contractor shall respond within 
twenty-four (24) hours of receipt of such complaint. Contractor shall provide the 
Environmental Waste Services Superintendent a written explanation to each such 
complaint providing a detail of its investigation into the incident upon which the 
complaint was based (“Incident”) and the actions that Contractor has taken to resolve 
the Incident including, when necessary, all future actions Contractor will take to fully 
resolve the Incident or prevent a recurrence of the Incident. If the Incident cannot be 
resolved to the satisfaction of the complainant within fifteen (15) days, Contractor shall 
provide a schedule for completion of its plan to resolve or prevent the Incident, such 
schedule is subject to approval by City’s Solid Waste Manager.  If future action is 
necessary, Contractor shall include a schedule for completion of its plan to correct or 
prevent the incident, such schedule is subject to City approval.  If Contractor determines 
that no action is necessary and this is not satisfactory to the complainant, Contractor 
must provide documentation to the City within (15) fifteen days of notice to the 
complainant so that City can make a determination as to what, if any, type of action by 
the Contractor is necessary.  All complaints received from the public shall be recorded 
and the action taken documented as provided herein.  The City’s Environmental Waste 
Services Superintendent shall receive a copy of all documentation required by this 
paragraph for review. 
 
 4.06  Location of Facility.  City’s selection of Contractor’s services for 
Processing of Recyclables has been based largely upon the location of Contractor’s 
Facility and the cost effectiveness of that location for City’s Recycling program.  Should 
Contractor close or move its Facility to a location outside of the City of Plano, City would 
incur additional costs for its Recycling operation. Therefore, if at any time during the 
term or any renewals of this Agreement, Contractor intends to close or move the 
Processing Facility, the new location of the alternative Processing Facility must be 
provided to City in writing at least ninety (90) days prior to the date of closing or the date 
of the move, and such new location must be acceptable to City.  If City determines that 
the new location is unacceptable, in that the new location would increase City’s 
collection and transportation costs, City and Contractor agree to re-negotiate Processing 
Fees under this Agreement during the ninety (90) day notice period.  City agrees to 
negotiate in good faith; however, if the parties cannot reach an agreement, City may 
terminate this Agreement without penalty.   
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V. 
MATERIALS PROCESSED / MARKETING 

 
 5.01 Recyclable Materials. City shall deliver all residential Recyclable Materials 
collected by City or its contractors to the Processing Facility. Contractor shall process all 
residential Recyclable Materials collected by City. Processing shall include all necessary 
steps and actions to prepare Recyclables for market, including actual sale of such 
Recyclables, excluding residuals not able to be captured by separation. Title to all 
Recyclables shall pass to Contractor when such Recyclables are unloaded at the 
Processing Facility. 
 
 5.02 Marketing.  The parties hereto understand that the market for Recyclable 
Materials may fluctuate throughout the term of this Contract. The term “market” shall 
mean any market including but not limited to local, state, national, and international 
markets regardless of whether a profit is made. If for three consecutive months, the 
market price for any one or more of the Recyclables drops to the point that any or all of 
the Materials can no longer be sold, whether with or without a profit, City shall, at its 
option: 
 
 (a)  Remove one or more of such Materials from City collection; 

 or 
 (b)  After Processing by Contractor, contract with a third party to 

 transport and store the Materials; or 
 (c)  After Processing by Contractor, contract with a third party to 

 transport and dispose of the Materials; or 
 (d)  After Processing by Contractor, utilize any other market for 

 the Materials; or 
 (e) Divert newspapers to City’s composting operation; or 

(f) After Processing by Contractor, in the event that the market price 
for any one or more of the Recyclables is $0.00 or negative so 
that marketing of the Materials would cause the Contractor to 
incur costs, City will pay the actual market cost for each 
respective commodity.  No fees or charges, other than Processing 
Allowances, will be paid. 

 
 Contractor shall continue to Process Materials as long as City continues to pay 
Contractor the Processing Allowances, regardless of the profitability of such Processing. 
Except as otherwise provided herein, Contractor shall, throughout the term of this 
Agreement, continue to transfer materials to end markets. 
 
 Deduction of Processing Allowances shall be full compensation to Contractor for 
Processing services. If at any time during the term of this Contract, the market for 
Recyclables is such that Processing Allowances cannot be fully deducted from Gross 
Revenues, thereby obligating the City to pay Contractor Processing Allowances, 
payment of Processing Allowances or any other fees by City shall not exceed $80,000 
during any fiscal year of City.  If payment to Contractor exceeds $80,000 during a fiscal 
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year of the City, Contractor may elect to waive Processing Allowances or this Contract 
shall terminate. 
 
 5.03 Materials Processed. If at any time during the term of this Agreement, 
City desires to add or remove materials from Processing, the parties shall in good faith 
negotiate the proposed addition or removal of recyclable materials and any increase or 
decrease of Processing Allowances. 

VI. 
CONSIDERATION 

 
 6.01 Percentage of Revenue. In consideration of City’s delivery of Recyclable 
Materials at no cost to Contractor for subsequent Processing and sale by Contractor, 
Contractor shall pay City 80% of Net Revenues. Contractor shall receive 20% of Net 
Revenues.  Contractor shall make payment to City one time per month beginning thirty 
(30) days after the effective date of this agreement.  Payment shall be made to City by 
the 15th of each month.  After the 25th of each month, interest shall accrue at the 
maximum rate allowed by law.  
 
 6.02 Calculation of Revenues for Commingled Recyclables.  Because 
Commingled Recyclables consist of a variety of different types of recyclable 
commodities for which market demand and market price vary and because the amount 
of revenue generated under this agreement is determined by the market price obtained 
for each commodity, the method for determining the amount of revenue paid for 
Commingled Recyclable Materials shall be based upon the proportionate share of each 
individual commodity.  In order to determine the appropriate calculation of revenues for 
Commingled Recyclable Materials, Contractor shall conduct a quarterly analysis as 
described in Paragraph 6.03.  Based on the results of the analysis, Contractor shall 
determine the percentage of total tonnage attributable to each commodity provided by 
City’s Recyclables. The percentage of total tonnage attributable to a commodity shall be 
multiplied times the respective market price for such commodity.  The total value of the 
market price for each commodity shall be added together to determine the total amount 
of Gross Revenues received by Contractor for Commingled Recyclable Materials. 
 
 6.03 Analysis of Commingled Materials. Contractor shall determine the 
percentage of tons of Commingled Materials attributable to each Recyclable Material 
collected by City. In order to make such determination, a sort shall be conducted on a 
quarterly basis. Contractor shall sort by individual commodity the materials contained in 
a minimum of four loads from the City’s recycling trucks on a predetermined day of the 
week.  After sorting from all designated loads, the weight of each commodity shall be 
documented and used to determine the percentage of total Commingled tonnage 
attributable to each such commodity for the following quarter.  The weight of the “overs” 
trash material will be reduced by an agreed upon percentage based on the percentage 
of recyclable materials that would be reprocessed and removed under normal 
operations. 
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VII. 
PROCESSING ALLOWANCE INCREASE 

 
 7.01 Request.  Processing Allowances shall be adjusted annually by the net 
percentage of increase or decrease in the Consumer Price Index for Urban Wage 
Earners and Clerical Workers, Dallas – Fort Worth metropolitan area (“CPI-W”) by the 
Bureau of Labor Statistics of the United States Department of Labor, or any successor 
governmental agency, between the date of the last such adjustment or the date of 
execution of this contract (in the case of the first such adjustment) and the date such an 
adjustment is made by Contractor. In no event shall any increase in Processing 
Allowances exceed 3.5% for any given year.   

 
VIII. 

TOURS 
 

 Contractor shall provide educational tours to any Plano organization or group on 
an appointment basis. The City may request tours outside of the normal educational 
tours and such tours shall be conducted by the Contractor on behalf of the City. 

 
IX. 

PERFORMANCE BOND 
 

 Contractor shall furnish a performance bond to the City guaranteeing 
Contractor’s faithful performance of the contract.  The performance bond shall be in the 
amount of TWO MILLION DOLLARS AND NO/100 ($2,000,000.00) and shall be valid 
for the term of this contract.  The premium for such bond shall be paid by Contractor.  A 
certificate from the surety company showing that the bond premiums are paid in full 
shall accompany the bond. The surety on the bond shall be duly authorized to issue 
bonds within the State of Texas and shall provide an original Power of Attorney 
evidencing the authority of persons signing the bond on behalf of surety. 

X. 
AUDITS AND RECORD KEEPING 

 
 10.01 Right to Audit. Audits shall be conducted at the discretion of City. 
Contractor agrees that City shall, until the expiration of three (3) years after each 
payment to City under this contract or after termination of this Contract, whichever 
occurs last, have the right to examine any pertinent books, documents, papers and 
records of Contractor involving transactions relating to this contract.  Contractor agrees 
that City shall have access during normal working hours to all necessary Contractor 
facilities and shall be provided adequate and appropriate work space in order to conduct 
audits in compliance with the provisions of this section.  City shall give Contractor at 
least seven (7) days advance notice of intended audits.  City shall pay costs incurred for 
the auditing services of a third party and for City staff involved in the audit; however, 
under no circumstances will City pay any out of pocket expenses incurred by Contractor. 
All marketing information shall be deemed proprietary and confidential but shall be 
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available to City for audit purposes.  Accordingly, unless otherwise required by law or 
court order, City shall not disclose such information to any third party. 
 
 10.02 Record Keeping. Contractor shall maintain detailed records and files 
on the weight of each material processed, its market destination, buyer, price paid, 
revenue generated and other appropriate information, including any written agreements 
with brokers or purchasers of the Recyclable Materials. In addition to providing 
information pursuant to the audit provisions of this agreement, Contractor shall provide 
proof of transfer of Materials to end markets upon request of City. Upon request, 
Contractor shall submit to City an annual audit financial statement detailing revenue 
along with the supporting schedule(s) from which the figures and other information on 
such statement was derived.  All marketing information shall be deemed proprietary and 
confidential but shall be available to City for audit purposes. Accordingly, unless 
otherwise required by law or court order, City shall not disclose such information to any 
third party. 
 
 10.03  Production of Documentation. Within fourteen (14) business days of 
City’s request for documentation, Contractor shall submit to City all such requested 
documentation. 
 
 10.04 Interest. If as a result of its audit, City determines that Contractor 
has failed to pay the full amount of money due under the terms of this Contract, 
Contractor shall pay all such amounts, including interest thereon, in full, within ten (10) 
days of demand by City.  Interest shall accrue at the maximum rate allowed by law and 
shall begin accruing from the time that such moneys were initially due and payable to 
City under the terms of this Contract.  

XI. 
PROTECTION AGAINST ACCIDENT TO EMPLOYEES AND THE PUBLIC 
 
Contractor shall comply with all safety rules and policies for the Processing 

Facility.  Contractor shall at all times exercise reasonable precautions for the safety of 
employees and others on or near the Facility and shall comply with all applicable 
provisions of Federal, State, and Municipal safety laws. 

XII. 
FORCE MAJEURE/LOSSES FROM NATURAL CAUSES 

 
 In the event that the performance by either party of any of its obligations or 
undertakings hereunder shall be interrupted or delayed by any occurrence and not 
occasioned by the conduct of either party hereto, whether such occurrence be an act of 
God or the common enemy or the result of war, riot, civil commotion, sovereign conduct, 
or the act or conduct of any person or persons not party or privy hereto, which directly 
and substantially affects its ability to perform the obligations of this agreement, then 
such party  shall be excused from  performance hereunder for a period of time as is 
reasonably necessary after such occurrence to remedy the effects thereof, and each 
party shall bear the cost of any expense it may incur due to the occurrence. 
Notwithstanding the foregoing, in the event of a work stoppage or strike which directly 
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and substantially interferes with Contractor’s performance under this Contract, 
Contractor shall take all reasonable steps to continue to provide services as required 
hereunder during the work stoppage or strike. 
 

Unless otherwise specified, all loss or damage to Contractor arising out of the 
nature of the work to be done, from the action of the elements, from any unforeseen 
circumstances in the prosecution of the same, from unusual obstructions or difficulties 
which may be encountered in the prosecution of the work, or from any of the causes 
listed in this paragraph, shall be sustained and borne by the Contractor at its own cost 
and expense. 

XIII. 
INDEMNIFICATION   

 
13.01 THE CONTRACTOR AGREES TO DEFEND, INDEMNIFY AND HOLD 

THE CITY AND ITS RESPECTIVE OFFICERS, AGENTS AND EMPLOYEES, 
HARMLESS AGAINST ANY AND ALL CLAIMS, LAWSUITS, JUDGMENTS, FINES, 
PENALTIES, COSTS AND EXPENSES FOR PERSONAL INJURY (INCLUDING 
DEATH), PROPERTY DAMAGE OR OTHER HARM OR VIOLATIONS FOR WHICH 
RECOVERY OF DAMAGES, FINES, OR PENALTIES IS SOUGHT, SUFFERED BY 
ANY PERSON OR PERSONS, THAT MAY ARISE OUT OF OR BE OCCASIONED BY 
CONTRACTOR'S BREACH OF ANY OF THE TERMS OR PROVISIONS OF THIS 
CONTRACT, VIOLATIONS OF LAW, OR BY ANY NEGLIGENT, GROSSLY 
NEGLIGENT, INTENTIONAL, OR STRICTLY LIABLE ACT OR OMISSION OF THE 
CONTRACTOR, ITS OFFICERS, AGENTS, EMPLOYEES, INVITEES, 
SUBCONTRACTORS, OR SUB-SUBCONTRACTORS AND THEIR RESPECTIVE 
OFFICERS, AGENTS, OR REPRESENTATIVES, OR ANY OTHER PERSONS OR 
ENTITIES FOR WHICH THE CONTRACTOR IS LEGALLY RESPONSIBLE IN THE 
PERFORMANCE OF THIS CONTRACT.  THE INDEMNITY PROVIDED FOR IN THIS 
PARAGRAPH SHALL NOT APPLY TO ANY LIABILITY RESULTING FROM THE 
SOLE NEGLIGENCE  OF THE CITY, AND ITS OFFICERS, AGENTS, EMPLOYEES 
OR SEPARATE CONTRACTORS.  THE CITY DOES NOT WAIVE ANY 
GOVERNMENTAL IMMUNITY OR OTHER DEFENSES AVAILABLE TO IT UNDER 
TEXAS OR FEDERAL LAW.  THE PROVISIONS OF THIS PARAGRAPH ARE 
SOLELY FOR THE BENEFIT OF THE PARTIES HERETO AND ARE NOT INTENDED 
TO CREATE OR GRANT ANY RIGHTS, CONTRACTUAL OR OTHERWISE, TO ANY 
OTHER PERSON OR ENTITY. 
 
 13.02 CONTRACTOR AGREES TO RELEASE, DEFEND, INDEMNIFY AND 
SAVE CITY HARMLESS FROM ALL CLAIMS GROWING OUT OF THE LAWFUL 
DEMANDS OF SUBCONTRACTORS, LABORERS, WORKMEN, MECHANICS, 
MATERIALMEN AND FURNISHERS OF MACHINERY AND PARTS THEREOF, 
EQUIPMENT, POWER TOOLS, AND ALL SUPPLIES, INCLUDING COMMISSARY, 
INCURRED BY CONTRACTOR IN THE FURTHERANCE  OF THE PERFORMANCE 
OF THIS CONTRACT.  WHEN SO DESIRED BY CITY, CONTRACTOR SHALL 
FURNISH SATISFACTORY EVIDENCE THAT ALL OBLIGATIONS OF THE NATURE 
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HEREINABOVE DESIGNATED HAVE BEEN PAID, DISCHARGED OR WAIVED.  IF 
CONTRACTOR FAILS TO DO SO TO THE SATISFACTION OF THE CITY,  AT CITY’S 
OPTION, IT MAY EITHER PAY DIRECTLY ANY UNPAID BILLS OF WHICH CITY HAS 
WRITTEN NOTICE OR WITHOLD FROM CONTRACTOR’S UNPAID 
COMPENSATION A SUM OF MONEY DEEMED REASONABLY SUFFICIENT TO 
LIQUIDATE ANY AND ALL SUCH LAWFUL CLAIMS UNTIL SATISFACTORY 
EVIDENCE IS FURNISHED THAT ALL LIABILITIES HAVE BEEN FULLY 
DISCHARGED, WHEREUPON PAYMENTS TO THE CONTRACTOR SHALL BE 
RESUMED IN FULL, IN ACCORDANCE WITH THE TERMS OF THIS CONTRACT, 
BUT IN NO EVENT SHALL THE PROVISIONS OF THIS SENTENCE BE 
CONSTRUED TO IMPOSE ANY OBLIGATION UPON CITY BY EITHER 
CONTRACTOR OR ITS SURETY.   
 

13.03 CONTRACTOR AT ITS OWN EXPENSE IS EXPRESSLY REQUIRED 
TO DEFEND CITY AGAINST ALL SUCH CLAIMS.  COUNSEL SELECTED MUST BE 
REASONABLY ACCEPTABLE TO CITY.  IF CONTRACTOR FAILS TO TENDER 
DEFENSE AND IDENTIFY COUNSEL IN WRITING WITHIN SEVEN (7) BUSINESS 
DAYS OF WRITTEN NOTICE OF THE SUIT OR CLAIM, THE CITY MAY RETAIN ITS 
OWN COUNSEL AT CONTRACTOR’S  EXPENSE.  IN ADDITON,  THE CITY 
RESERVES THE RIGHT TO PROVIDE A PORTION OR ALL OF ITS OWN DEFENSE; 
HOWEVER, CITY IS UNDER NO OBLIGATION TO DO SO.  ANY SUCH ACTION BY 
CITY IS NOT TO BE CONSTRUED AS A WAIVER OF CONTRACTOR’S OBLIGATION 
TO DEFEND CITY OR AS A WAIVER OF CONTRACTOR’S OBLIGATION TO 
INDEMNIFY CITY PURSUANT TO THIS AGREEMENT.  CONTRACTOR SHALL 
RETAIN DEFENSE COUNSEL WITHIN SEVEN (7) BUSINESS DAYS OF CITY’S 
WRITTEN NOTICE THAT CITY IS INVOKING ITS RIGHT TO INDEMNIFICATION 
UNDER THIS AGREEMENT.  IF CONTRACTOR FAILS TO RETAIN COUNSEL 
WITHIN THE REQUIRED TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN 
DEFENSE COUNSEL ON ITS OWN BEHALF AND CONTRACTOR SHALL BE 
LIABLE FOR ALL COSTS INCURRED BY THE CITY. 

XIV. 
COMPLIANCE WITH APPLICABLE LAWS 

 
Contractor shall at all times observe and comply with all applicable Federal, 

State and local laws, ordinances and regulations including all amendments and 
revisions thereto, which in any manner affect Contractor or the work, and shall indemnify 
and save harmless City against any claim arising from the violation of any such laws, 
ordinances and regulations whether by Contractor or Contractor’s employees, agents, 
subcontractors, or other third parties for whom Contractor is legally liable. If Contractor 
observes that the work is at variance therewith, Contractor shall promptly notify City in 
writing. If Contractor performs any work knowing it to be contrary to such laws, 
ordinances, rules and regulations, and without such notice to City, Contractor shall bear 
all costs arising therefrom. 
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XV. 
VENUE 

 
The laws of the State of Texas shall govern the interpretation, validity, 

performance and enforcement of this Contract. The parties agree that this Contract is 
performable in Collin County, Texas, and that exclusive venue shall lie in Collin County, 
Texas. 

XVI. 
ASSIGNMENT AND SUBLETTING 

 
Contractor agrees to retain control and to give full attention to the fulfillment of all 

of its duties and obligations under this Contract. This Contract will not be assigned or 
sublet without the prior written consent of City, and no part or feature of the work will be 
sublet to anyone objectionable to City. Contractor further agrees that the subletting of 
any portion or feature of the work or materials required in the performance of this 
Contract, shall not relieve Contractor from its full obligations to City as provided by this 
Contract. 

XVII. 
INDEPENDENT CONTRACTOR 

 
 Contractor covenants and agrees that he or she is an independent contractor 
and not an officer, agent, servant or employee of City; that Contractor shall have 
exclusive control of and exclusive right to control the details of the work performed 
hereunder and all persons performing same, and shall be responsible for the acts and 
omissions of its officers, agents, employees, contractors, subcontractors and 
consultants; that the doctrine of respondeat superior shall not apply as between City and 
Contractor, its officers, agents, employees, contractors, subcontractors and consultants, 
and nothing herein shall be construed as creating a partnership or joint enterprise 
between City and Contractor. 

XVIII. 
INSURANCE AND CERTIFICATES OF INSURANCE   

 
 Contractor shall procure and maintain for the duration of the contract insurance 
as set forth in Exhibit “A”, a copy of which is attached hereto and incorporated herein.   

XIX. 
AFFIDAVIT OF NO PROHIBITED INTEREST   

 
 Contractor acknowledges and represents it is aware of all applicable laws, City 
Charter, and City Code of Conduct regarding prohibited interests and that the existence 
of a prohibited interest at any time will render the Contract voidable.  Contractor has 
executed the Affidavit of No Prohibited Interest, attached and incorporated herein as 
Exhibit “B”. 
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XX. 
SEVERABILITY   

 
 The provisions of this Contract are severable. If any paragraph, section, 
subdivision, sentence, clause, or phrase of this Contract is for any reason held to be 
contrary to the law or contrary to any rule or regulation having the force and effect of the 
law, such decisions shall not affect the remaining portions of the Contract. Provided 
however, if any paragraph, section, subdivision, sentence, clause, or phrase of this 
Contract which is material to the obligations of the parties hereunder, is for any reason 
held to be contrary to the law or contrary to any rule or regulation having the force and 
effect of the law, either party may terminate this Contract by giving the other party thirty 
(30) days prior written notice.  

XXI. 
TERMINATION 

 
 City reserves the right to terminate this Contract pursuant to Paragraph II above 
or immediately upon breach of any term or provision of this contract by Contractor; or if 
at any time during the term of this contract, Contractor closes or moves the Processing 
Facility to a site unacceptable to City and parties fail to successfully renegotiate as 
provided in Section 4.06, or if Contractor fails to take action as required under Section 
4.05, or if Contractor fails to take action to resolve a complaint under section 4.05 after 
having been directed in writing by City to take action to resolve such complaint; or if, 
except as expressly authorized under the terms of this Agreement, Contractor fails to 
transfer Recyclables to end markets, or if Contractor shall fail to commence the work in 
accordance with the provisions of this contract or fail to diligently provide services in an 
efficient, timely and careful manner and in strict accordance with the provisions of this 
contract, or fail to use an adequate number of personnel or equipment to complete the 
work or fail to perform any of its obligations under this contract, then City shall have the 
right, if Contractor shall not cure any such default after thirty (30) days written notice 
thereof, to terminate this contract and complete the work in any manner it deems 
desirable, including engaging the services of a third-party therefor.  Any such act by City 
shall not be deemed a waiver of any other right or remedy of City.  If after exercising any 
such remedy, the cost to City of the performance of the balance of the work is in excess 
of the amount that would have been paid to Contractor for such work under the terms of 
this contract, Contractor shall be liable for and shall reimburse City for such excess. 
 

XXII. 
ENTIRE AGREEMENT   

 
 This Contract and its attachments embodies the entire agreement between the 
parties and may only be modified in writing if executed by both parties. 
 



Contract  Page 14  

XXIII. 
CONTRACT INTERPRETATION   

 
 Although this Contract is drafted by City, should any part be in dispute, the 
parties agree that the Contract shall not be construed more favorably for either party. 
 

XXIV. 
SUCCESSORS AND ASSIGNS 

 
This Contract shall be binding upon the parties hereto, their successors, heirs, 

personal representatives and assigns. 

XXV. 
HEADINGS 

 
 The headings of this Contract are for the convenience of reference only and shall 
not affect in any manner any of the terms and conditions hereof. 

 
XXVI. 

NOTICE 
 
 All notices, communications and reports required or permitted under this 
Contract, excluding routine reports and correspondence, shall be personally delivered or 
shall be sent by certified or registered mail, or hand delivered, to the respective 
representatives for the parties as designated below, unless and until either party is 
otherwise notified in writing by the other party of a change of address or designee.  
Mailed notices shall be deemed communicated as of five (5) days after mailing regular 
mail. 
 
CITY OF PLANO:                                         CONTRACTOR: 
 
City of Plano     Allied Waste Systems, Inc.  
Sustainability & Environmental   d/b/a Allied Waste Services of Plano 
Services Department   Attn: General Manager  
Attn:  Nancy Nevil    Plano Recyclery  
4120 W. Plano Parkway   4200 E. 14th Street 
Plano, Texas 75093    Plano, Texas 75074 
(972) 769-4264 (Phone)   (972) 422-2341 (Phone) 
(972) 769-4172 (Fax)    (972)  (972-881-9077 (Fax) 
            
      Attn:    
      Municipal Marketing Manager 
      4200 E. 14th Street 

Plano, Texas 75074 
      (469) 443-7005 (Phone) 
      (972) 422-5683 (Fax) 
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IN WITNESS WHEREOF, the parties have executed this Contract by signing 
below.   
       
 

ALLIED WASTE SYSTEMS, INC. 
d/b/a Allied Waste Services of Plano 

 
 
      BY: __________________________ 
      Name: __________________________ 
      Title: __________________________ 
 
 
      CITY OF PLANO, TEXAS 
 
 
Date:  ______________   BY: __________________________ 
       Thomas H. Muehlenbeck 
       CITY MANAGER 
 
 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 
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ACKNOWLEDGMENTS 
 

 
 
 
 
STATE OF TEXAS  ) 
    ) 
COUNTY OF ____________ ) 
 
 This instrument was acknowledged before me on the ___ day of 
________________, 2010 by __________________________, __________________ 
of ALLIED WASTE SYSTEMS, INC. d/b/a Allied Waste Services of Plano, a 
Delaware corporation, on behalf of such corporation. 
 
 
 
      ______________________________ 
      Notary Public in and for the 
      State of Texas 
 

 
STATE OF TEXAS  ) 
    ) 
COUNTY OF COLLIN ) 
 
 This instrument was acknowledged before me on the ___ day of 
__________________, 2010 by THOMAS H. MUEHLENBECK, City Manager of the 
CITY OF PLANO, TEXAS, a home-rule municipal corporation, on behalf of such 
corporation. 
 
 
 
      ________________________________ 
      Notary Public in and for the 
      State of Texas
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EXHIBIT “A” 
 

INSURANCE REQUIREMENTS 
 
Contractor shall procure and maintain for the duration of the Agreement, insurance 
against claims for injuries to persons or damages to property which may arise from 
or in connection with the performance of the work hereunder by Contractor, his 
agents, representatives, employees or subcontractors.  The cost of such insurance 
shall be included in Contractor’s bid. 

 

A. Minimum Scope of Insurance 
1. Coverage shall be at least as broad as ISO Commercial General Liability 

(CGL) occurrence from CG 00 01 or a substitute form providing 
equivalent coverage.  “Claims made” form is unacceptable except for 
professional liability. 

2. Automobile liability shall include all owned, hired and non-owned vehicles. 
3. Workers’ Compensation insurance (or equivalent) including Employers’ 

Liability Insurance. 
 
B. Minimum Limits of Insurance 

Contractor shall maintain limits not less than: 
1. Commercial General Liability:  $5,000,000 per occurrence and 

$10,000,000 aggregate covering liability arising from premises, 
operations, independent contractors, products-completed operations, 
personal and advertising injury, and liability assumed under an insured 
contract including the tort liability of another assumed in business 
contract.  

2. Automobile liability:  $5,000,000each accident limit. A waiver of 
subrogation in favor of the City with respect to physical damaged shall be 
binding on Contractor. 

3. Employer’s Liability: Employer’s Liability Limits of $1,000,000 each 
accident, $1,000,000 each employee by disease, and $1,000,000 by 
disease policy limit. 

 
C. Other Insurance Provisions 

 
The policies are to contain, or be endorsed to contain the following provisions: 
 
1. General Liability and Automobile Liability Coverages 
 

a. The City, its officers, officials, employees, Boards and Commissions 
and volunteers are to be added as “Additional Insureds” as respects 
liability arising out of the negligent activities performed by or on 
behalf of Contractor, products and completed operations of 
Contractor, premises owned, occupied or used by Contractor.  The 
coverage shall contain no special limitations on the scope of 
protection afforded to the City, its officers, officials, employees or 
volunteers. Contractor’s insurance coverage shall be primary 
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insurance as respects the City, its officers, officials, employees and 
volunteers with respect to the negligence of Contractor. Any 
insurance or self-insurance maintained by the City, its officials, 
employees or volunteers shall be excess of Contractor’s insurance 
and shall not contribute with it to the extent of Contractor’s 
negligence. 

b. Any failure to comply with reporting provisions of the policy shall not 
affect coverage provided to the City, its officers, officials, employees, 
Boards and Commissions or volunteers. 

c. Contractor’s insurance shall apply separately to each insured 
against who claim is made or suit is brought, except with respect to 
the limits of the insured’s liability. 

 
2. Employer’s Liability Coverage 

 
The insurer shall agree to waive all rights of subrogation against the City, 
its officers, officials, employees and volunteers for losses arising from the 
negligence of Contractor. 
 

3. All Coverages 
 

Each insurance policy required by this clause shall be endorsed to state 
that coverage shall not be suspended, voided, canceled or non-renewed 
by either party, reduced in coverage or in limits except after thirty (30) 
days prior written notice by certified mail, return receipt requested, has 
been given to the City. 
 

E. Acceptability of Insurers 
 

Insurance shall be placed with insurers with an A.M. Best’s rating of no 
less than B+:VI, or A or better by Standard & Poors.   

 
F. Verification of Coverage 

 
Contractor shall furnish the City with certificates of insurance evidencing 
coverage required. The certificates for each insurance policy are to be 
signed by a person authorized by that insurer to bind coverage on its 
behalf.   
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EXHIBIT “B” 
 

AFFIDAVIT OF NO PROHIBITED INTEREST 
 
 
 I, the undersigned declare that I am authorized to make this statement on 
behalf of ________________________and I have made a reasonable inquiry and, 
to the best of my knowledge, no person or officer of 
_____________________________ is employed by the City of Plano or is an 
elected or appointed official of the City of Plano within the restrictions of the Plano 
City Charter. 
 
 I am aware that Section 11.02 of the City Charter states: 
 

“No officer or employee of the city shall have a financial interest, 
direct or indirect, in any contract with the city, nor shall be financially 
interested, directly or indirectly, in the sale to the city of any land, or 
rights or interest in any land, materials, supplies or service. The 
above provision shall not apply where the interest is represented by 
ownership of stock in a corporation involved, provided such stock 
ownership amounts to less than one (1) per cent of the corporation 
stock.  Any violation of this section shall constitute malfeasance in 
office, and any officer or employee of the city found guilty thereof 
shall thereby forfeit his office or position.  Any violation of this section 
with the knowledge, express or implied, of the persons or corporation 
contracting with the city shall render the contract voidable by the city 
manager or the city council.” 
 

 I further understand and acknowledge that a violation of Section 11.02 of the 
City Charter at anytime during the term of this contract will render the contract 
voidable by the City.  
 
     By: ________________________________ 
       Signature 
 

      ________________________________ 
       Print Name 
 

      ________________________________ 
       Title 
 

      ________________________________ 
       Date 
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STATE OF _______________ § 
    § 
COUNTY OF _____________§ 
 
 SUBSCRIBED AND SWORN TO before me this _______ day of 
_______________, 20____.  
 
      ________________________________ 
      Notary Public, State of _____________ 
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DATE: October 19, 2010 
 
TO:  Honorable Mayor & City Council 
 
FROM: James Duggan, Chairman, Planning & Zoning Commission 
 
SUBJECT: Results of Planning & Zoning Commission Meeting of October 18, 2010 
 
 

AGENDA ITEM NO. 7 - PUBLIC HEARING 
ZONING CASE 2010-17 
APPLICANT:  CITY OF PLANO 
 
Request to amend Section 3.1600 (Sign Regulations) of Article 3 (Supplementary 
Regulations) and related sections of the Zoning Ordinance pertaining to unified-lot 
signs.   
 
APPROVED: 7-0 DENIED:  TABLED:  

 
STIPULATIONS: 
 

Recommended for approval subject to the following:  (Deletions are indicated in 
strikethrough text; additions are indicated in underlined text) 
 
Amend Subsection 3.1602 (Definitions) of Section 3.1600 (Sign Regulations) of Article 3 
(Supplementary Regulations). 
 

Sign - Unified-lot Any identification or multipurpose sign located on a 
premise consisting of two or more contiguous lots that the 
owner(s) has agreed to treat as one lot for the limited 
purpose of providing shared signage.  

 
Amend Subsection 3.1603 (Design and Construction Specifications) 2. (Freestanding 
Signs) of Section 3.1600 (Sign Regulations) of Article 3 (Supplementary Regulations). 
 

(k) Unified-lot Signs  
 

i. Unified-lot signs may be erected in nonresidential zoning districts and shall 
comply with the all area, height, setback, spacing, and composition 
restrictions applicable to multipurpose signs for freestanding signs in 
Subsection 3.1603. 
 

ii. One Unified-lot signs per street front may be placed on a premise consisting 
of two or more contiguous lots where each lot owner has entered into a 
binding agreement to treat their separate lots as one lot for the limited 
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purpose of signage.  The agreement shall contain a legal description of the 
properties subject to the agreement; state that the parties, their heirs, and 
assigns forego any rights to additional freestanding street front signage on the 
premises covered by the agreement; state that the agreement is a covenant 
running with the land to be filed and made a part of the Deed Records of 
Collin or Denton County, Texas; and that the agreement cannot be amended 
or terminated without the consent of the Building Official.  A unified-lot sign 
agreement shall not be effective until a true and correct copy of the approved 
agreement is filed in the Deed Records of the applicable county and a file-
marked copy is filed with the Building Official. 

 
iii. A unified-lot sign agreement shall not be effective until a true and correct copy 

of the approved agreement is filed in the Deed Records of the applicable 
county and a file-marked copy is filed with the Building Official.  

 
iv. Individual lots that are part of a unified-lot sign agreement shall not be entitled 

to any other freestanding street front signage. 

 



CITY OF PLANO 
 

PLANNING & ZONING COMMISSION 
 

October 18, 2010 
 
 
 

Agenda Item No. 7 
 

Public Hearing:  Zoning Case 2010-17 
 

Applicant:  City of Plano 
 

 
DESCRIPTION: 
 
Request to amend Section 3.1600 (Sign Regulations) of Article 3 (Supplementary 
Regulations) and related sections of the Zoning Ordinance pertaining to unified-lot 
signs.   
 
REMARKS: 
 
On September 7, 2010, the Planning & Zoning Commission called a public hearing to 
consider amendments to the Zoning Ordinance pertaining to unified-lot signs. 
 
A unified-lot sign is a street front sign that is placed on a premise consisting of two or 
more contiguous lots.  The two or more contiguous lot owners enter into an agreement 
to treat their separate lots as one for the limited purpose of signage.  The agreement 
foregoes rights to additional freestanding street front signage on the premises covered 
by the agreement and it runs with the land.  A unified-lot sign agreement must be filed of 
record with Denton or Collin County and may not be amended without the city’s 
permission.   
 
A unified-lot agreement allows for a property within a larger retail development, for 
example, that does not have lot frontage on a street, to enter into an agreement with 
another contiguous property that does have street frontage, in order to allow the 
property without street frontage to have a sign along the street on the adjoining 
property.  As part of this agreement, the property owners agree to limit themselves to 
this one, multi-purpose tenant sign and not have any additional freestanding signage. 
 
The limitation to one sign under the current unified-lot sign regulations is a deterrent to 
redevelopment or reuse of vacant and other underutilized properties participating in a 
unified-lot agreement due to the sign restrictions.  Retail property owners throughout the 
city have subdivided their properties and created pad sites along existing streets, 
leaving many existing businesses with no direct street visibility.  Properties without 
direct visibility and that have no street signage lose their competitive edge over 
properties that are readily visible from the street that have street frontage and signage.  



 

As such, current unified-lot sign regulations work well for undeveloped properties yet not 
so well for developed properties that lack street visibility.  
 
Since additional freestanding signs could be installed and meet all setbacks and 
spacing requirements, staff recommends that the two or more lots under the unified-lot 
sign agreement be treated similarly as a single platted lot and allow the same current 
sign regulations that apply to single platted lots be applicable to properties participating 
in unified-lot agreement.  That is, permit additional freestanding signs as is allowed on 
single platted lots, as long as the signage size, setbacks, and spacing requirements can 
be met. 
 
Staff believes that allowing additional freestanding signs may facilitate redevelopment 
and reuse of vacant shopping centers and other underutilized properties.  Therefore, 
staff recommends that lots under the unified-lot sign agreement be treated similarly as 
one platted lot and have the restriction regarding no additional freestanding signage on 
individual lots that are part of a unified-lot sign agreement be eliminated. 
 
RECOMMENDATIONS: 
 
Recommended for approval subject to the following:  (Deletions are indicated in 
strikethrough text; additions are indicated in underlined text) 
 
Amend Subsection 3.1602 (Definitions) of Section 3.1600 (Sign Regulations) of Article 3 
(Supplementary Regulations). 
 

Sign - Unified-lot Any identification or multipurpose sign located on a 
premise consisting of two or more contiguous lots that the 
owner(s) has agreed to treat as one lot for the limited 
purpose of providing shared signage.  

 
Amend Subsection 3.1603 (Design and Construction Specifications) 2. (Freestanding 
Signs) of Section 3.1600 (Sign Regulations) of Article 3 (Supplementary Regulations). 
 

(k) Unified-lot Signs  
 

i. Unified-lot signs may be erected in nonresidential zoning districts and shall 
comply with the all area, height, setback, spacing, and composition 
restrictions applicable to multipurpose signs for freestanding signs in 
Subsection 3.1603. 
 

ii. One Unified-lot signs per street front may be placed on a premise consisting 
of two or more contiguous lots where each lot owner has entered into a 
binding agreement to treat their separate lots as one lot for the limited 
purpose of signage.  The agreement shall contain a legal description of the 
properties subject to the agreement; state that the parties, their heirs, and 
assigns forego any rights to additional freestanding street front signage on the 
premises covered by the agreement; state that the agreement is a covenant 



 

running with the land to be filed and made a part of the Deed Records of 
Collin or Denton County, Texas; and that the agreement cannot be amended 
or terminated without the consent of the Building Official.  A unified-lot sign 
agreement shall not be effective until a true and correct copy of the approved 
agreement is filed in the Deed Records of the applicable county and a file-
marked copy is filed with the Building Official. 

 
iii. A unified-lot sign agreement shall not be effective until a true and correct copy 

of the approved agreement is filed in the Deed Records of the applicable 
county and a file-marked copy is filed with the Building Official.  

 
iv. Individual lots that are part of a unified-lot sign agreement shall not be entitled 

to any other freestanding street front signage. 

 



Zoning Case 2010-17 
 
 
 
An Ordinance of the City of Plano, Texas, amending Section 3.1600 (Sign 
Regulations) of Article 3 (Supplementary Regulations) and related sections of the 
Comprehensive Zoning Ordinance of the City, Ordinance No. 2006-4-24, as 
heretofore amended, pertaining to unified-lot signs; and providing a publication 
clause, a penalty clause, a repealer clause, a savings clause, a severability 
clause, and an effective date. 
 
 WHEREAS, the City Secretary of Plano, Texas, directed that notices of a hearing 
be issued, as required by the Zoning Ordinance of the City of Plano and laws of the 
State of Texas, at a meeting of the City Council, to be held on the 8th day of November, 
2010, for the purpose of considering a change in the Zoning Ordinance; and 
 
 WHEREAS, the City Secretary of the said City accordingly caused to be issued 
and published the notices required by its Zoning Ordinance and laws of the State of 
Texas applicable thereto, the same having been published in a paper of general 
circulation in the City of Plano, Texas, at least fifteen (15) days prior to the time set for 
such hearing; and 
 
 WHEREAS, the City Council of said City, pursuant to such notice, held its public 
hearing and heard all persons wishing to be heard both for and against the aforesaid 
change in the Zoning Ordinance, on the 8th day of November, 2010; and 
 
 WHEREAS, the City Council is of the opinion and finds that such change would 
not be detrimental to the public health, safety, or general welfare, and will promote the 
best and most orderly development of the properties affected thereby, and to be 
affected thereby, in the City of Plano, and as well, the owners and occupants thereof, 
and the City generally. 
 
 IT IS, THEREFORE, ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
PLANO, TEXAS, THAT: 
 
 Section I. Subsection 3.1602 (Definitions) of Section 3.1600 (Sign 
Regulations) of Article 3 (Supplementary Regulations) of the Comprehensive Zoning 
Ordinance No. 2006-4-24, as the same has been heretofore amended, is hereby further 
amended, such portion of subsection  to read as follows: 
 
  



Section 3.1600 Sign Regulations 
 
Subsection 3.1602 Definitions 
 
Sign - Unified-lot 
 
Any sign located on a premise consisting of two or more contiguous lots that the 
owner(s) has agreed to treat as one lot for the limited purpose of providing shared 
signage 
 
 Section II.  Subsection 3.1603 (Sign and Construction Specifications) 2. 
(Freestanding Signs) of Section 3.1600 (Sign Regulations) of Article 3 (Supplementary 
Regulations) of the Comprehensive Zoning Ordinance No. 2006-4-24, as the same has 
been heretofore amended, is hereby further amended, such portion of the subsection to 
read as follows: 
 
Section 3.1600 Sign Regulations 
 
Subsection 3.1603 Sign and Construction Specifications 
 
2. Freestanding Signs 
 

(k) Unified-lot Signs  
 

i. Unified-lot signs may be erected in nonresidential zoning districts and shall 
comply with the restrictions for freestanding signs in Subsection 3.1603. 
 

ii. Unified-lot signs may be placed on a premise consisting of two or more 
contiguous lots where each lot owner has entered into a binding agreement to 
treat their separate lots as one lot for the limited purpose of signage.  The 
agreement shall contain a legal description of the properties subject to the 
agreement; the agreement is a covenant running with the land to be filed and 
made a part of the Deed Records of Collin or Denton County, Texas; and the 
agreement cannot be amended or terminated without the consent of the 
Building Official.  A unified-lot sign agreement shall not be effective until a 
true and correct copy of the approved agreement is filed in the Deed Records 
of the applicable county and a file-marked copy is filed with the Building 
Official. 

 
 
 Section III.  All provisions of the ordinances of the City of Plano in conflict with 
the provisions of this Ordinance are hereby repealed, and all other provisions of the 
Ordinances of the City of Plano, not in conflict with the provisions of this Ordinance, 
shall remain in full force and effect. 
 



 Section IV.  The repeal of any ordinance or part of ordinances affectuated by the 
enactment of this Ordinance shall not be construed as abandoning any action now 
pending under or by virtue of such ordinance or as discontinuing, abating, modifying or 
altering any penalty accruing or to accrue, or as affecting any rights of the municipality 
under any section or provisions of any ordinance at the time of passage of this 
Ordinance. 
 
 Section V.  Any person, firm or corporation found to be violating any term or 
provision of this Ordinance, shall be subject to a fine in accordance with Section 1-4(a) 
of the City Code of Ordinances for each offense.  Every day a violation continues shall 
constitute a separate offense. 
 
 Section VI.  It is the intention of the City Council that this Ordinance, and every 
provision hereof, shall be considered severable and the invalidity or partial invalidity of 
any section, clause or provision of this Ordinance shall not affect the validity of any 
other portion of this Ordinance. 
 
 Section VII.  This Ordinance shall become effective immediately upon its 
passage and publication as required by law. 
 
 PASSED AND APPROVED THIS THE 8TH DAY OF NOVEMBER, 2010. 
 

  

 Phil Dyer, MAYOR 

ATTEST:  

  

Diane Zucco, CITY SECRETARY  

APPROVED AS TO FORM:  

  

Diane C. Wetherbee, CITY ATTORNEY  

 



 

 

  REV  Dec. 09 

CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory

 

Council Meeting Date: 11-8-10 

Department: Finance 

Department Head Denise Tacke 

 

Agenda Coordinator (include phone #): Katherine Crumbley x7479 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of an 
agreement by and between the City of Plano, Texas, and Capital One, National Association, a national banking 
association; providing for a real property tax abatement; and authorizing its execution by the City Manager or 
his designee; and providing an effective date.  

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 

 
FISCAL YEAR: 

 
      

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 0 0 0

Encumbered/Expended Amount 0 0 0 0

This Item 0 0 0 0

BALANCE    0    0    0    0

FUND(S):       

COMMENTS: The real property improvement to be maintained is $5,000,000. 

SUMMARY OF ITEM 

This is related to Capital One, National Association, a national banking association, request for tax abatement 
on reinvestment zone 111. 

 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 

Tax Abatement Agreement       

      
 
 
 



 

 
 

 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and 
conditions of an agreement by and between the City of Plano, Texas, and Capital One, 
National Association, a national banking association; providing for a real property tax 
abatement; and authorizing its execution by the City Manager or his designee; and 
providing an effective date.  
 

WHEREAS, the City Council has been presented a proposed Tax Abatement Agreement 
by and between the City of Plano, Texas and Capital One, National Association, a national 
banking association, a substantial copy of which is attached hereto as Exhibit "A"

 

 and 
incorporated herein by reference (hereinafter called "Agreement"); and 

WHEREAS, upon full review and consideration of the Agreement and all matters 
attendant and related thereto, the City Council is of the opinion that the terms and conditions 
thereof should be approved, and that the City Manager, or his designee, shall be authorized to 
execute it on behalf of the City of Plano. 

 
NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF PLANO, TEXAS: 
 
Section I.

 

 The terms and conditions of the Agreement having been reviewed by the 
City Council of the City of Plano and found to be acceptable and in the best interests of the City 
of Plano and its citizens, are hereby in all things approved. 

Section II.

 

 The City Manager, or his designee, is hereby authorized to execute the 
Agreement and all other documents in connection therewith on behalf of the City of Plano, 
substantially according to the terms and conditions set forth in the Agreement. 

Section III.
  

 This Resolution shall become effective immediately upon its passage. 

 DULY PASSED AND APPROVED this the 8th

 
 day of November, 2010. 

             
      _____________________________________ 

Phil Dyer, MAYOR 
 
 
ATTEST: 
 
_____________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 



 

 

THE STATE OF TEXAS § 
    § 
COUNTY OF COLLIN § 

 
TAX ABATEMENT AGREEMENT 

 
 This Agreement is entered into by and between the City of Plano, Texas, a home rule 
municipal corporation of Collin and Denton Counties, Texas, duly acting herein by and through its 
City Manager, hereinafter referred to as “City” and Capital One, National Association, a national 
banking association hereinafter referred to as “Owner.” 
  
 W I T N E S S E T H: 
 
 WHEREAS, on the  28th day of April, 2008, the City Council of the City of Plano, Texas, 
passed Ordinance No. 2008-4-43 establishing Reinvestment Zone No. 111, for 
commercial/industrial tax abatement, hereinafter referred to as the “Ordinance,” as authorized by 
V.T.C.A. Tax Code, Chapter 312.001, et seq., cited as the Property Redevelopment and Tax 
Abatement Act, hereinafter referred to as “Act”; and 
 
 WHEREAS, the City has adopted a revised policy statement for Tax Abatement by 
Resolution No. 2009-9-21(R) stating that it elects to be eligible to participate in tax abatement (the 
“Policy Statement”); and 
 
 WHEREAS, the Policy Statement sets forth appropriate guidelines and criteria governing 
tax abatement agreements to be entered into by the City as contemplated by the Act; and 
 
 WHEREAS, the tax abatement will maintain and enhance the commercial/industrial 
economic and employment base of the Plano area thereby benefiting the City in accordance with the 
said Ordinance and Act; and 
 
 WHEREAS, the contemplated use of the Real Property, as hereinafter defined, the 
contemplated improvements to the Real Property in the amount as set forth in this Agreement and 
the other terms hereof are consistent with encouraging development of said Reinvestment Zone No. 
111 in accordance with the purposes for its creation and are in compliance with the intent of the 
Policy Statement and the Ordinance and similar guidelines and criteria adopted by the City and all 
applicable law. 
 
 NOW THEREFORE, the parties hereto do mutually agree as follows: 
 

1. The real property subject to this Agreement is described by metes and bounds in 
EXHIBIT “A” (the “Real Property”) and the Improvements as shown on EXHIBIT “B” thereon 
(the “Development”) attached hereto and made a part hereof.   
 



 

 

 
 

JOBS 
 

2.  The Owner estimates the proposed development of the Real Property as shown in 
EXHIBIT “B” (the “Development”) will result in approximately 200 full-time jobs at the 
Development when the new office building is completed.   
 

IMPROVEMENTS 
 

3. The Owner shall complete construction of improvements and/or repairs to the Real 
Property (hereinafter referred to as Improvements) consisting primarily of new buildings consisting 
of a total of not less than 135,000 square feet of office space with a Taxable Value of not less than  
Five Million Dollars ($5,000,000) on or before March 31, 2012 subject to an event of Force 
Majuere.  For this purpose, "force majeure" shall mean any contingency or cause beyond the 
reasonable control of a party including, without limitation, acts of God or the public enemy, war, 
riot, civil commotion, insurrection, government or de facto governmental action (unless caused by 
the intentionally wrongful acts or omissions of the party), fires, explosions or floods, strikes, 
slowdowns or work stoppages any of which event(s) directly impact the Company’s operations in 
Plano.  The date of completion of the Improvements shall be defined as the date a Certificate of 
Occupancy is issued by the City of Plano. The term “Taxable Value” shall mean the assessed value 
for ad valorem tax purposes as determined by the Collin County Appraisal District.  
 

4. The Owner agrees and covenants that they will in a good and workmanlike manner 
pursue the substantial completion of the Improvements as a good and valuable consideration of this 
Agreement.  Owner further covenants and agrees that all construction of the Improvements will be 
in accordance with all applicable federal, state and local laws and regulations or valid waiver 
thereof.   
 

5. The Owner agrees and covenants that they shall occupy not less than 135,000 
square feet of office space on the Real Property and they or their affiliates shall employ thereon 
approximately 200 full time jobs, referred to herein as the “Purposes.”  
 
 

DEFAULT 
 
 6. Any of the following events shall be deemed a breach of this agreement resulting in 
default: 
 
  (a) The Improvements are not completed in accordance with this Agreement; 
 
  (b) Owner allows their real property taxes owed the City on the Real Property 
Improvements to become delinquent or  fails to timely and properly follow the legal procedures for 
protest and/or contest of any such ad valorem taxes; 
 



 

 

  (c) Owner fails to occupy the Improvements for the Purposes set forth in 
paragraph 5 above on or before March 31, 2012 or   
 
  (d) The Taxable Value of the Improvements to the Property on or before 
January 1, 2012 and maintained on the Real Property during the term of this Agreement is less than 
the minimum amounts set forth in paragraph 3 above; or 
 
  (e) Owner fails to employ at least 75% of their employee commitment on or 
before July 1, 2012 as provided in paragraph 2 above;   
 
  (f) Owner fails to provide annual certification as required in paragraph 9 below; 
or 
 
  (g) Owner or Lessee has been convicted of a violation under 8 U.S.C. Section 
1324a (f) regarding the unlawful employment of aliens. 
 
 7. In the event that the Owner defaults under this Agreement then the City shall give 
the Owner written notice of such default and if the Owner has not cured such default, or obtained a 
waiver thereof from the appropriate authority, within thirty (30) days of said written notice, this 
Agreement may be terminated by the City; provided, however, that such 30 day period shall be 
extended if the default is of a nature that cannot be cured within such 30-day period and Owner is 
diligently pursuing such remedy.  Notice shall be in writing as provided below.  Upon the 
occurrence of an event of default other than under Paragraph 6(b) or 6(g) above and if Owner fails 
to cure same in accordance herewith, this Agreement shall immediately terminate and all taxes due 
after the event of default shall be paid in full without the benefit of any abatement.  The parties 
acknowledge that actual damages in the event of default and termination would be speculative and 
difficult to determine. 
 
 8. Upon the occurrence of an event of default under Paragraph 6(b) above or upon the 
occurrence of an event of default under Paragraph 6(g),then the City shall give the Owner written 
notice of such default and if the Owner has not cured such default, or obtained a waiver thereof 
from the appropriate authority, within forty-five days (45) days of said written notice, this 
Agreement may be terminated by the City and all taxes, including previously abated taxes which 
would have been paid to the City without the benefit of this Agreement, shall become due and 
owing to the City, together with interest charged from the date of this Agreement at the statutory 
rate for delinquent taxes as determined by  V.T.C.A., Tax Code § 33.01, but without the addition 
of penalty other than that mandated by V.T.C.A., § 33.01 or 33.07. 



 

 

 
ANNUAL CERTIFICATION 

 
 9. On or before the 1st day of November of each calendar year during the term of this 
Agreement, the Owner, or its successors or assigns,  must provide annual certification (substantially 
in the form attached as EXHIBIT “C” hereto) to the Governing Body of the City certifying 
compliance with each applicable term of the Agreement. 
 
 

ASSIGNMENT 
 

 10. The terms and conditions of this Agreement are binding upon the successors and 
assigns of all parties hereto.  This Agreement cannot be assigned by Owner unless written 
permission is first granted by City, which permission shall be at the reasonable discretion of the 
City, except under the following conditions: 
 

(a) Assignment to an affiliate of Owner is permissible; 
 

(b) A transfer or assignment of the Real Property and Improvements, or an 
assignment of this Agreement, by Owner to successors or assigns is permissible wherein the 
successors or assigns agree to be bound by the terms of this Agreement and Owner shall continue to 
conduct business on the subject premises. 
 
However, Owner agrees to give written notice to the City of any assignment or transfer of interest 
allowed pursuant to subparagraphs (a) and (b) hereof. 
 

ABATEMENT PROVISIONS 
 
 11. Subject to the terms and conditions of this Agreement, a portion of ad valorem real  
property taxes from the Real Property Improvements otherwise owed to the City shall be abated as 
follows: 
 
 (a) The tax abatements as to the Real Property Improvements as provided for herein, 
shall be for a period of ten (10) tax years, from January 1, 2012, through December 31, 2021.   
 
 (b) In accordance with all applicable federal, state, and local laws and regulations, the 
City’s abatement shall be based on amounts equal to fifty percent (50%) of the improved value of 
the Real Property Improvements for each tax year from January 1, 2012, through December 31, 
2021.   
 
 (c) The Owner shall have the right to protest and/or contest any assessment of the Real 
Property Improvements and the abatement shall be applied to the amount of taxes finally 
determined to be due as a result of any such protest and/or contest.  
 



 

 

 
NOTICE 

 
 12. Notices required to be given to any party to this Agreement shall be given 
personally or by registered or certified mail, return receipt requested, postage prepaid, addressed 
to the party at its address as set forth below, and, if given by mail, shall be deemed delivered as 
of the date deposited in the United States mail: 
 
For City by notice to: 
 
   City of Plano 
   Attention: Mr. Thomas H. Muehlenbeck 
     City Manager 
   P.O. Box 860358 
   Plano, Texas  75086-0358 
With copy to: 
 
   City of Plano 
   Attention: Ms. Diane C. Wetherbee 
     City Attorney 
   P.O. Box 860358 
   Plano, Texas  75086-0358 
 
For Owner by notice to: 
 
   Capital One, National Association 
   Attention: Chief Counsel - Contracts   
   1680 Capital One Drive 
   McLean, Virginia 22102 
 
   Capital One, National Association 
   Corporate Real Estate 
   Attention: Ms. Sandy Garber  
   15000 Capital One Drive 
   Richmond, VA  23238 
 
   
 Any party may change the address to which notices are to be sent by giving the other parties 
written notice in the manner provided in this paragraph. 
 

MISCELLANEOUS PROVISIONS 
 
 13. The Owner further agrees that the City, its agents and employees, upon prior written 
notice of Owner and provided that Owner shall accompany City, shall have reasonable right (upon 
reasonable prior notice to Owner) during construction to access the Real Property to inspect the 
Improvements in order to insure that the construction of the Improvements are in accordance with 



 

 

this Agreement and all applicable federal, state, and local laws and regulations.  After completion of 
the Improvements, City shall have the continuing right (upon reasonable prior notice to Owner)  to 
inspect the Real Property to insure that the Real Property is thereafter maintained, operated and 
occupied in accordance with this Agreement. 
 
 14. It is understood and agreed between the parties that the Owner, in performing its 
obligations hereunder, is acting independently, and the City assumes no responsibilities or liabilities 
in connection therewith to third parties. 
   
 15. The City represents and warrants that the Real Property Improvements do not 
include any property that is owned by a member of its governing body.  
 
 16. This Agreement was authorized by Resolution of the City Council at its Council 
meeting on the 8th day of November, 2010, authorizing the City Manager to execute the 
Agreement on behalf of the City. 
 
 17. This Agreement was entered into by an officer of Owner authorized to execute this 
Agreement on behalf of Owner. 
 
 18. This instrument shall constitute a valid and binding agreement between the City and 
Owner when executed.  
 

19. Severability.

 

  If any term or provision of this Agreement shall, to any extent, be 
invalid or unenforceable, the remainder of this Agreement (or the application of such term or 
provision, to persons or circumstances other than those in respect of which it is invalid or 
unenforceable) except those terms or provisions, which are made subject to or conditioned upon 
such invalid or unenforceable term or provision, shall not be affected thereby, and each other 
term or provision of this Agreement shall be valid and enforceable to the fullest extent permitted 
by law. 

 This Agreement is performable in Collin County, Texas.  Signed this         th day of 
___________, 2010. 
 
 
ATTEST:  CITY OF PLANO, TEXAS, a home-rule 

municipal corporation 
 
    
Diane Zucco, CITY SECRETARY  Thomas H. Muehlenbeck, CITY MANAGER 
 
 
APPROVED AS TO FORM: 
 
  
Diane C. Wetherbee, CITY ATTORNEY 



 

 

ATTEST:      CAPITAL ONE, NATIONAL 
ASSOCIATION, a national banking 
association 

 
 
     By:  

        Daniel R. Mortensen 
        Senior Vice President 
        Facilities Management/Real Estate 
 
 
 

 



 

 

EXHIBIT “A” 
LEGAL DESCRIPTION 

REINVESTMENT ZONE NO. 111 
Real Property 

Metes and Bounds 
 
BEING a tract of land situated in the Samuel Brown Survey, Abstract No. 108, and the Collin 
County School Land Survey, Abstract No. 153, in the City of Plano, Collin County, Texas, being 
a part of that tract of land described as Tract 3B in deed to West Plano Land Company, L.P., as 
recorded in Collin County Clerk’s File No. 20060920001358250, Land Records of Collin 
County, Texas (L.R.C.C.T.), and being all of Lot 3, Block 1 of Capital One Addition Lots 3 & 4, 
Block 1, an Addition to the City of Plano as recorded in Volume 2007, Page 269-270, 
L.R.C.C.T., and being more particularly described as follows: 
 
COMMENCING at a 1/2-inch iron rod with a yellow plastic cap stamped “Halff Assoc., Inc.” 
(hereafter referred to as “with cap”) found at the southwest corner of a tract of land described in 
deed to McAfee, Inc., recorded in Collin County Clerk's File No. 20060703000911570, 
L.R.C.C.T., and being on the north line of Lot 4, Block 1 of said Capital One Addition; 
 
THENCE North 64 degrees 39 minutes 06 seconds East, with the southeast line of said McAfee 
tract, and the north line of said Lot 4, passing at a call distance of 196.54 feet the southeast 
corner of said McAfee tract, also being the southwest corner of Network Associates, an addition 
to the City of Plano according to the plat thereof recorded in Cabinet O, Page 322, of the Map 
Records of Collin County, Texas (M.R.C.C.T.), and continuing along the southeast line of said 
Network Associates addition, for a total distance of 430.07 feet to a 1/2-inch iron rod with cap 
set at the westerly most corner of said Lot 3 for THE POINT OF BEGINNING; 
 
THENCE North 64 degrees 39 minutes 06 seconds East, continuing along the southeast line of 
said Network Associates addition and along the north line of said Lot 3, a distance of 713.02 feet 
to 5/8-inch iron rod with a cap stamped “Kimley-Horn Assoc., Inc” found on the west right-of-
way line of Preston Road (State Highway 289 – variable width right-of-way) for the beginning of 
a non-tangent curve to the left with a radius of 3,369.35 feet and a chord bearing South 30 
degrees 56 minutes 44 seconds East, a distance of 681.56 feet; 
 
THENCE Southeasterly along said west right-of-way line and with said curve to the left, through 
a central angle of 11 degrees 36 minutes 35 seconds, an arc distance of 682.73 feet to a 1/2-inch 
iron rod with cap set for corner; 
 
THENCE South 29 degrees 32 minutes 01 second East, continuing along said west right-of-way 
line, a distance of 86.81 feet to a 1/2-inch iron rod with cap set for the beginning of a non-tangent 
curve to the left with a radius of 3,381.35 feet and a chord bearing South 39 degrees 18 minutes 
40 seconds East, a distance of 129.32 feet; 
 
THENCE Southeasterly along said west right-of-way line and with said curve to the left, through 
a central angle of 02 degrees 11 minutes 29 seconds, an arc distance of 129.33 feet to a 1/2-inch 
iron rod with cap set for the southeast corner of said Lot 3 and on the north line of Lot 2, Block 1 



 

 

of Capital One Addition, Lots 1, 2 & 3, Block 1, an addition to the City of Plano, recorded in 
Volume 2007, Page 122, L.R.C.C.T.; 
 
THENCE South 47 degrees 12 minutes 12 seconds West, departing said west right-of-way line 
and along the common line between said Lots 2 and 3, a distance of 992.02 feet to a 1/2-inch iron 
rod with cap set for corner; 
 
THENCE South 37 degrees 29 minutes 43 seconds West, continuing along said common line, a 
distance of 63.29 feet to a 5/8-inch iron rod with aluminum cap stamped “City of Plano 
Monument” set for corner on the east right-of-way line of Dominion Parkway (a proposed 92 
foot wide right-of-way), and being on a non-tangent curve to the left with a radius of 1,446.00 
feet and a chord bearing North 64 degrees 04 minutes 15 seconds West, a distance of 583.54 feet; 
 
THENCE Northwesterly along said east right-of-way line and with said curve to the left, through 
a central angle of 23 degrees 16 minutes 54 seconds, an arc distance of 587.57 feet to a 1/2-inch 
iron rod with cap set for corner, said point being the southwesterly corner of said Lot 3 and the 
southeasterly corner of said Lot 4;  
 
THENCE North 17 degrees 12 minutes 12 seconds East, departing said east right-of-way line and 
along the common line between said Lots 3 and 4, a distance of 870.25 feet to a 1/2-inch iron rod 
with cap set for corner; 
 
THENCE North 42 degrees 47 minutes 48 seconds West continuing along said common line, a 
distance of 126.18 feet to the POINT OF BEGINNING AND CONTAINING 1,082,487 square 
feet or 24.850 acres of land, more or less. 
 



 

 

EXHIBIT “B” 
THE DEVELOPMENT (Phase III) 
REINVESTMENT ZONE NO. 111 

 
 

Site Plan/Map of Project 
 

Preston Road 
 



 

 

EXHIBIT “C” 
CERTIFICATION FORM (Phase III) 

REINVESTMENT ZONE NO. 111 
 
 This letter certifies that Capital One National Association is in compliance with each 
applicable term as set forth in the Agreement to Resolution No. _______________(R) as of  
November 1, 20___.  The term of this agreement is January 1, 2012 through December 31, 2021.  
This form is due on November 1 of each year this tax abatement is in force. 
 
   
 
ATTEST:      CAPITAL ONE, NATIONAL 

ASSOCIATION, a national banking 
association 

 
 
     By:  

        Daniel R. Mortensen 
        Senior Vice President 
        Facilities Management/Real Estate 
 
 

_____________________________________ 
Date 
 
 
NOTE:  This certification form should be mailed to: City of Plano 
        Finance Department 
        P.O. Box 860358 
        Plano, Texas 75086-0358 
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CITY OF PLANO  
COUNCIL AGENDA ITEM 

CITY SECRETARY’S USE ONLY  
  Consent  Regular  Statutory

 

Council Meeting Date: 11-8-10 

Department: Finance 

Department Head Denise Tacke 

 

Agenda Coordinator (include phone #): Katherine Crumbley - 7479 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of an Economic 
Development Incentive Agreement by and between the City of Plano, Texas, and Capital One, National 
Association, a national banking association; authorizing its execution by the City Manager or his designee; and 
providing an effective date.   

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 

 
FISCAL YEAR: 

 
2010 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 12,578,710 0 12,578,710

Encumbered/Expended Amount 0 -4,503,225 -4,611,650 -9,114,875

This Item 0 -100,000 -300,000 -400,000

BALANCE    0 7,975,485 -4,911,650 3,063,835

FUND(S): ECONOMIC DEVELOPMENT FUND 

COMMENTS: Strategic Plan Goal:  Providing economic development incentives relates to the City's goal of 
strong local economy 

SUMMARY OF ITEM 

A request from Capital One  for an Economic Development Incentive  to relocate its business and commercial 
activities to the City, thereby generating additional local sales tax revenues and increasing ad valorem tax 
values to the City.  Capital One agrees to occupy not less than 135,000 sq. ft of commercial space by 3/31/12 
and create or transfer 200 jobs on or before 6/1/12.   

 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 

Economic Development Incentive Agreement       

      
 
 
 



 

 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of 
an Economic Development Incentive Agreement by and between the City of Plano, Texas, and 
Capital One, National Association, a national banking association; authorizing its execution by the 
City Manager or his designee; and providing an effective date.   
 

WHEREAS, the City Council has been presented a proposed Economic Development Incentive 
Agreement By and Between the City of Plano, Texas and Capital One, National Association, a 
national banking association, a substantial copy of which is attached hereto as Exhibit “A”

 

 and 
incorporated herein by reference (hereinafter called “Agreement”); and, 

WHEREAS, upon full review and consideration of the Agreement, and all matters attendant and 
related thereto, the City Council is of the opinion that the terms and conditions thereof should be 
approved, and that the City Manager or his designee shall be authorized to execute it on behalf of the City 
of Plano. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

PLANO, TEXAS, THAT: 
 
Section I

 

. The terms and conditions of the Agreement, having been reviewed by the City 
Council of the City of Plano and found to be acceptable and in the best interests of the City of Plano and 
its citizens, are hereby in all things approved. 

Section II

 

. The City Manager, or his designee, is hereby authorized to execute the 
Agreement and all other documents in connection therewith on behalf of the City of Plano, substantially 
according to the terms and conditions set forth in the Agreement. 

Section III
 

. This Resolution shall become effective immediately upon its passage. 

DULY PASSED AND APPROVED this the 8th

 
 day of November, 2010.  

 
 

________________________________ 
Phil Dyer, MAYOR 

 
ATTEST: 
 
 
_________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 



 

STATE OF TEXAS § 
 § ECONOMIC DEVELOPMENT INCENTIVE 
 § AGREEMENT 
COUNTY OF COLLIN § 
 
 This Economic Development Incentive Agreement (“Agreement”) is made by and 
between the City of Plano, Texas (the “City”), and Capital One, National Association, 
(hereinafter referred to as the (“Company”)), acting by and through their respective authorized 
officers and representatives. 
 

WITNESSETH: 
 

 WHEREAS, the Company is a full service bank providing a broad spectrum of financial 
products and services to consumers, small businesses and commercial clients with plans to 
construct real property improvements with an initial expenditure of not less than Fifteen Million 
Dollars ($15,000,000.00) or a taxable value of not less than Five Million Dollars ($5,000,000.00) 
in the City of Plano and anticipated to expend not less than Four Million ($4,000,000.00) on  
Business Personal Property ; and  
 
 WHEREAS, the Company has advised the City that a contributing factor that would 
induce the Company to maintain and expand its business and commercial activities in the City, 
thereby generating additional local sales tax revenues and increasing ad valorem tax values for 
the City, would be an agreement by the City to provide an economic development grant to the 
Company; and 
 
 WHEREAS, Company will construct and occupy not less than 135,000 square feet of 
commercial office space in Building 3 at Capital One’s campus located at 7941  Preston Road, 
Plano, Texas, 75024 (the “Property”); and add 200 Job Equivalent positions to the Property; and 
  
 WHEREAS, the occupancy of 135,000 square feet of office space ( the “Improvements”) 
and the creation or transfer of 200 new FTE positions will promote economic development, 
stimulate commercial activity and enhance the tax base and economic vitality of the City; and   
 
 WHEREAS, the City has adopted programs for promoting economic development; and 
 
 WHEREAS, the City is authorized by TEX. LOC. GOV’T CODE §380.001 et seq. to 
provide economic development grants to promote local economic development and to stimulate 
business and commercial activity in the City; and  
 
 WHEREAS, the City has determined that making an economic development grant to the 
Company in accordance with the terms and conditions set forth in this Agreement will further the 
objectives of the City, will benefit the City and the City’s inhabitants and will promote local 
economic development and stimulate business and commercial activity in the City;  
 
 NOW THEREFORE, in consideration of the foregoing and the premises, mutual 
covenants and agreements contained herein, and other good and valuable consideration, the 



 

receipt and sufficiency of which are hereby acknowledged, the parties, intending to be legally 
bound, hereby covenant and agree as follows: 
 

Article I 
Definitions 

 
 For purposes of this Agreement, each of the following terms shall have the meaning set 
forth herein unless the context clearly indicates otherwise: 
 

 “Commencement Date” shall mean the completion of construction of Phase 3 or 
March 31, 2012, whichever occurs first. 

. 
“Effective Date” shall mean the last date on which all of the parties hereto have 

executed this Agreement. 
 

“Event of Force Majeure” shall mean any contingency or cause beyond the 
reasonable control of a party including, without limitation, acts of God or the public enemy, 
war, riot, civil commotion, insurrection, government or de facto governmental action (unless 
caused by the intentionally wrongful acts or omissions of the party), fires, explosions or 
floods, strikes, slowdowns or work stoppages any of which event(s) directly impact the 
Company’s operations in Plano. 
 

“Job Equivalent” shall mean one or more job positions (at the Company or one of 
its affiliates)  assigned to the Property which individually or when combined total 2080 
hours annually.  For purposes of this Agreement, Job Equivalents shall not include the 1,200 
Job Equivalents from Company’s Phases I and II adjacent to the Property that were required 
with the prior agreements. 

 
   

Article II 
Term 

  
 The term of this Agreement shall begin on the Commencement Date and continue for ten 
(10) years thereafter.     
 

Article III 
Obligations of Company 

 
 In consideration for the grant of public funds as set forth in Section 4.01 below, the 
Company agrees to the following: 
 

a. construct new commercial office space of 135,000 square feet on the Property on or 
before March 31, 2012;  

 
b. Create or transfer 200 Job Equivalents to the Property on or before July 1, 2012;  

 



 

c. Maintain the 200 Job Equivalents for which a grant was paid pursuant to this 
Agreement for the remainder of the term of this Agreement; and  

 
Article IV 

Economic Development Grant 
 

 
4.01 Grant
 

.  The City agrees to provide the Company the following incentives: 

a. A cash grant of up to One Hundred Thousand Dollars ($100,000.00) for the 
reimbursement of permit, building inspection, engineering and planning fees paid to the City by 
Company for the construction of the Improvements on the Property.  Such grant shall be payable 
by the City within thirty (30) days of request thereof but not later than October 1, 2012.              

 
b. A cash grant of One Hundred and Twenty Thousand Dollars ($120,000.00) from the 

City under this Agreement payable within thirty (30) days after the City’s receipt of the Initial 
Certification substantially in the form attached hereto as Exhibit "A", that the Company has met 
its obligations as set forth in Article III (a) and  (b) above (such payment referred to as the 
“Initial Grant Payment”).  IN ORDER TO RECEIVE PAYMENT UNDER THIS AGREEMENT, 
COMPANY'S INITIAL CERTIFICATION VERIFYING COMPLIANCE WITH ARTICLE III a AND b 
ABOVE MUST BE FILED WITH THE CITY ON OR BEFORE OCTOBER 1, 2012.   

c.  The Company shall be entitled to a second grant payment (“Additional Grant 
Payment”) equal to Six Hundred Dollars ($600.00) times the additional Job Equivalents, in 
excess of 200, assigned to the Property before March 31, 2014 and maintained for the remaining 
term of the Agreement. Such Additional Grant Payment shall not exceed One Hundred and 
Eighty Thousand Dollars ($180,000.00).   Payment shall be made thirty (30) days after receipt of  
the verification  substantially in the form of the Verification attached hereto as Exhibit "A"  IN 
ORDER TO RECEIVE THE ADDITIONAL GRANT PAYMENT, COMPANY'S CERTIFICATION AS TO 
THE NUMBER OF JOB EQUIVALENTS CREATED PRIOR TO MARCH 31, 2014  MUST BE FILED WITH 
THE CITY ON OR BEFORE JULY 1, 2014.   

 
4.02  Refunds

a.   In the event the Company fails to perform its obligations as set forth in Article III (a) 
for the full term of this Agreement, Company shall, as liquidated damages, refund to the City the 
full amount of this grant. In the event the Company, allows the Job Equivalents at the Property to 
fall below the number of Job Equivalents for which it has received a grant payment, for more 
than one hundred eighty (180) consecutive days during the term of this Agreement, not the result 
of an Event of Force Majeure, the Company shall refund to the City an amount equal to Eight 
Hundred Dollars ($800.00) for each Job Equivalent below the Job Equivalent level for which it 
received a grant payment.   The repayment required of Company may not exceed Four Hundred 
Thousand Dollars ($400,000.00) in the aggregate.  For purposes of determining whether the City 
is due a refund under this section, an officer of the  Company shall certify to the City by January 
31, 2013 and by January 31st of each year thereafter during the term of this Agreement the actual 
number of Job Equivalents at the Property for the preceding calendar year, using the 

.  



 

Certification form substantially in the form of the attached as Exhibit "B". All refunds under this 
Agreement shall be due within sixty (60) days of written demand for payment. Notwithstanding 
the foregoing, the Company shall never be required to refund to the City, in the aggregate, any 
amount in excess of the total grant amount set forth in Section 4.01. 

b. In the event the Company, at any time during the term of this Agreement, is 
convicted of a violation under 8 U.S.C. Section 1324a(f) regarding the unlawful employment of 
undocumented workers, it shall reimburse the City all grant funds paid pursuant to this 
Agreement together with interest charged from the date of payment of the funds at the statutory 
rate for delinquent taxes as determined by V.T.C.A., Tax Code § 33.01 but without the addition 
of penalty. Repayment of grant funds and interest shall be due not later than one hundred twenty 
(120) days after the date the City notifies the Company of the conviction. 

 

Article V 
Termination 

 
5.01 This Agreement terminates upon any one or more of the following: 

 
a. By mutual written agreement of the parties; 

 
b. Upon expiration of the Term; 

c. By either party, if the other party defaults or breaches any of the terms or 
conditions of this Agreement and such default or breach is not cured within thirty 
(30) days after written notice thereof (provided that such 30 day period shall be 
extended if the default is of a nature that cannot reasonably be cured within such 
30 day period and further provided that the remedy is being diligently pursued); 
and 

d. By either party if any subsequent federal or state legislation or any decision of a 
court of competent jurisdiction declares or renders this Agreement invalid, illegal 
or unenforceable, provided

 

, that such termination notice shall set forth an 
explanation of the terminating party’s basis for termination under this subsection d. 

5.02 Effect of Termination.  The rights, responsibilities and liabilities of the Parties 
under this Agreement shall be extinguished upon the applicable effective date of termination of 
this Agreement, except for any obligations that accrue prior to such termination or as otherwise 
provided herein. All rights and obligations under Section 4.01 above shall survive the 
termination of this Agreement.   



 

 
Article VI 

Miscellaneous 
 

6.01 Binding Agreement.

 

  The terms and conditions of this Agreement are binding 
upon the successors and permitted assigns of the parties hereto.  This Agreement may not be 
assigned without the express written consent of the non-assigning party, except that the 
Company may assign this Agreement without obtaining the City’s consent (a) to one of its 
affiliates, or (b) to any person or entity that directly or indirectly acquires, through merger, sale 
of stock, purchase or otherwise, all or substantially all of the assets of the Company. 

 6.02 No Joint Venture

 

.  It is acknowledged and agreed by the parties that the terms 
hereof are not intended to and shall not be deemed to create a partnership or joint venture among 
the parties.  Neither party shall have any authority to act on behalf of the other party under any 
circumstances by virtue of this Agreement. 

 6.03 Authorization

 

.  Each party represents that it has full capacity and authority to 
grant all rights and assume all obligations that are granted and assumed under this Agreement.  

6.04 Notice

 

.  Any notice required or permitted to be delivered hereunder shall be 
deemed received three (3) days thereafter sent by United States Mail, postage prepaid, certified 
mail, return receipt requested, addressed to the party at the address set forth below (or such other 
address as such party may subsequently designate in writing) or on the day actually received if 
sent by courier or otherwise hand delivered. 

  If intended for the City: 
   City of Plano, Texas 
   Attn: Thomas H. Muehlenbeck 
   City Manager 
   1520 Avenue K 
   P.O. Box 860358 
   Plano, Texas 75086-0358  
 

  With a copy to: 
   City of Plano, Texas  
   Attn: Diane Wetherbee 
   City Attorney  
   1520 Avenue K 
   Plano, Texas 75086-0358 

  
  If intended for the Company: 
    Capital One, National Association 
    Attention: Chief Counsel - Contracts 
    1680 Capital One Drive 
    McLean, Virginia 22102 



 

  With a copy to: 
    Capital One, National Association 
    Attention: Mr. Sandy Garber 
    15000 Capital One Drive 
    Richmond, Virginia 23238 
 
 6.05 Entire Agreement

 

.  This Agreement is the entire Agreement between the parties 
with respect to the subject matter covered in this Agreement.  There is no other collateral oral or 
written Agreement between the parties that in any manner relates to the subject matter of this 
Agreement. 

 6.06 Governing Law

 

.  This Agreement shall be governed and construed in accordance 
with the laws of the State of Texas, without giving effect to any conflicts of law rule or principle 
that might result in the application of the laws of another jurisdiction.  Venue for any action 
concerning this Agreement, the transactions contemplated hereby or the liabilities or obligations 
imposed hereunder shall be in the State District Court of Collin County, Texas. 

 6.07 Amendment

 

.  This Agreement may only be amended by the mutual written 
agreement of the parties. 

 6.08 Legal Construction

 

.  In the event any one or more of the provisions contained in 
this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect other provisions, and it is the 
intention of the parties to this Agreement that in lieu of each provision that is found to be illegal, 
invalid, or unenforceable, a provision shall be added to this Agreement which is legal, valid and 
enforceable and is as similar in terms as possible to the provision found to be illegal, invalid or 
unenforceable. 

6.09 Recitals
 

.  The recitals to this Agreement are incorporated herein. 

 6.10 Counterparts

 

.  This Agreement may be executed in counterparts.  Each of the 
counterparts shall be deemed an original instrument, but all of the counterparts shall constitute 
one and the same instrument. 

 6.11 Survival of Covenants

 

.  Any of the representations, warranties, covenants, and 
obligations of the parties, as well as any rights and benefits of the parties, pertaining to a period 
of time following the termination of this Agreement shall survive termination. 

 6.12 Dispute Resolution.  Any controversy or claim arising from or relating to this 
Agreement, or a breach thereof shall be subject to non-binding mediation, as a condition 
precedent to the institution of legal or equitable proceedings by any party.  The parties shall 
endeavor to resolve their claims by mediation that, unless the parties mutually agree otherwise, 
shall be in accordance with the American Arbitration Association’s Commercial Mediation 
Rules in effect at the time of mediation.  Request for mediation shall be filed concurrently with 
the other party.  Mediation shall proceed in advance of legal or equitable proceedings, which 
shall be stayed pending mediation for a period of sixty (60) days from the date of filing for 



 

mediation, unless stayed for a longer period of time by agreement of the parties.  The party 
requesting the mediation shall bear all costs related to the mediation.  The mediation shall be 
held in Collin County, Texas, unless another location is mutually agreed upon.  Agreements 
reached in mediation shall be enforceable as settlement agreements in any Court having 
jurisdiction thereof. 
 
 EXECUTED on this _______ day of _____________________, 2010. 
 
 
ATTEST:     CITY OF PLANO, TEXAS, a home 
      rule municipal corporation 
 
 
_____________________________  ____________________________ 
Diane Zucco, CITY SECRETARY                Thomas H. Muehlenbeck, CITY MANAGER 
 
 
APPROVED AS TO FORM: 
 
 
__________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 
 
 
 
ATTEST: CAPITAL ONE, NATIONAL 

ASSOCIATION, a national banking 
association      

 
 

_______________________________  BY:________________________________ 
  Daniel R. Mortensen 
  Senior Vice President Facilities 
  Management/Real Estate  

 
 
 



 

EXHIBIT “A” 
 

INITIAL CERTIFICATE OF COMPLIANCE* 
 
 
 I hereby certify that CAPITAL ONE, NATIONAL ASSOCIATION has occupied not less 
than 135,000 square feet of commercial space in Building III on the Property and has added ____ 
new Job Equivalent positions to the Property.  CAPITAL ONE, NATIONAL ASSOCIATION,  
is in compliance with subsections (__) of Article III of the Agreement and is entitled to receive 
payment under the terms of that Agreement.    
 
 
 ATTEST: CAPITAL ONE, 

NATIONAL ASSOCIATION, a national 
banking association    
  

 
 

_______________________________  BY:________________________________ 
  Daniel R. Mortensen 
  Senior Vice President Facilities 
  Management/Real Estate  

 
 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to: 
 

City of Plano 
Finance Department 
P.O. Box 860358 
Plano, Texas  75086-0358 

 
 

*This form may be modified as appropriate to certify payment for the Additional Grant Payment. 



 

EXHIBIT "B" 
 

ANNUAL CERTIFICATE OF COMPLIANCE 
 
 
  
I hereby certify that CAPITAL ONE, NATIONAL ASSOCIATION , is in compliance with each 
applicable term as set forth in Article III of the Agreement as of ____________________.  The 
term of the

 

 Agreement is March  31, 2012 through March 30, 2022.  The number of new Job 
Equivalents, calculated as set forth in the Agreement, and maintained pursuant to the Agreement 
since its inception has not fallen below _____ for more than 180 consecutive days and is 
________ as of the date of this Certificate of Compliance.  If the number herein reported is 
below the number required to be maintained pursuant the Agreement, I certify that the City of 
Plano has been refunded the appropriate amount as required by Section 4.03 of the Agreement. 
This form is due on January 31 of each year this Agreement is in force.   

 
ATTEST: CAPITAL ONE, NATIONAL 

ASSOCIATION, a national banking 
association      

 
 

_______________________________  BY:________________________________ 
  Daniel R. Mortensen 
  Senior Vice President Facilities 
  Management/Real Estate  

 
 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to:  City of Plano 
        Finance Department 
        P.O. Box 860358 
        Plano, Texas 75086-0358 
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CITY OF PLANO  
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Council Meeting Date: 11-8-10 

Department: Finance 

Department Head Denise Tacke 

 

Agenda Coordinator (include phone #): Katherine Crumbley - 7479 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of an Economic 
Development Incentive Agreement by and between the City of Plano, Texas, and Futurewei Technologies Inc., 
d/b/a Huawei Technologies (USA), a Texas Corporation; authorizing its execution by the City Manager or his 
designee; and providing an effective date.   

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 

 
FISCAL YEAR: 

 
2010 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 12,578,710 0 12,578,710

Encumbered/Expended Amount 0 -4,503,225 -4,611,650 -9,114,875

This Item 0 -132,000 -108,000 -240,000

BALANCE    0 7,943,485 -4,719,650 3,223,835

FUND(S): ECONOMIC DEVELOPMENT FUND 

COMMENTS: Strategic Plan Goal:  Providing economic development incentives relates to the City's goal of 
strong local economy 

SUMMARY OF ITEM 

A request from Futurewei Technologies, Inc.,  for an Economic Development Incentive  to relocate its business 
and commercial activities to the City, thereby generating additional local sales tax revenues and increasing ad 
valorem tax values to the City.  Futurewei Technologies, Inc. agrees to occupy not less than 35,000 sq. ft of 
office space and retain or create 110 jobs on or before 5/1/11.  Futurewei Technologies may, but is not 
obligated, to add up to 90 additional jobs by 12/31/13.  

 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 

Economic Development Incentive Agreement       

      
 
 
 



 

 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of 
an Economic Development Incentive Agreement by and between the City of Plano, Texas, and 
Futurewei Technologies Inc., d/b/a Huawei Technologies (USA), a Texas Corporation; authorizing 
its execution by the City Manager or his designee; and providing an effective date.   
 

WHEREAS, the City Council has been presented a proposed Economic Development Incentive 
Agreement By and Between the City of Plano, Texas and Futurewei Technologies Inc., d/b/a Huawei 
Technologies (USA), a Texas Corporation, a substantial copy of which is attached hereto as Exhibit 
“A”

 
 and incorporated herein by reference (hereinafter called “Agreement”); and, 

WHEREAS, upon full review and consideration of the Agreement, and all matters attendant and 
related thereto, the City Council is of the opinion that the terms and conditions thereof should be 
approved, and that the City Manager or his designee shall be authorized to execute it on behalf of the City 
of Plano. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

PLANO, TEXAS, THAT: 
 
Section I

 

. The terms and conditions of the Agreement, having been reviewed by the City 
Council of the City of Plano and found to be acceptable and in the best interests of the City of Plano and 
its citizens, are hereby in all things approved. 

Section II

 

. The City Manager, or his designee, is hereby authorized to execute the 
Agreement and all other documents in connection therewith on behalf of the City of Plano, substantially 
according to the terms and conditions set forth in the Agreement. 

Section III
 

. This Resolution shall become effective immediately upon its passage. 

DULY PASSED AND APPROVED this the 8th

 
 day of November, 2010.  

 
 

________________________________ 
Phil Dyer, MAYOR 

 
ATTEST: 
 
 
_________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 



 

 
ECONOMIC DEVELOPMENT INCENTIVE AGREEMENT 

 
 This Economic Development Incentive Agreement (“Agreement”) is made by and 
between the City of Plano, Texas (the “City”), and Futurewei Technologies, Inc., d/b/a Huawei 
Technologies (USA), a Texas Corporation, (hereinafter referred to as the (“Company”), acting 
by and through its respective authorized officers and representatives.  
 

WITNESSETH: 
 
 WHEREAS, the Company is engaged in the business of design and development of 
telecommunications equipment as well as, sales and marketing of its product lines; and 
 
 WHEREAS, the Company plans to add taxable value of $1,250,000.00 of real property 
improvements to the Property (defined below) and taxable value of $500,000.00 of business 
personal property to the Property to be added to $445,000 of existing business personal property; 
and maintain $445,000 existing BPP for a total of $945,000.   
 
 WHEREAS, the Company has advised the City that a contributing factor that would 
induce the Company to maintain and expand its business and commercial activities and national 
headquarters in the City, thereby generating additional local sales tax revenues and increasing ad 
valorem tax values for the City, would be an agreement by the City to provide an economic 
development grant to the Company; and 
 
 WHEREAS, Company agrees to occupy no less than 35,000 square feet of office space 
located at 5340 Legacy Drive, Building 3, Plano, TX  75024; retain or create 110 Job Equivalent 
positions (as hereinafter defined) on the Property by May 1, 2011 or other locations in the City of 
Plano as approved by the parties in writing; and with an opportunity to add up to an additional 90 
Job Equivalents on the Property by December 31, 2013; and 
 
 WHEREAS, the occupancy of no less than 35,000 square feet of office space, the 
retention or creation of 110 full time employees, and the opportunity to add an additional 90 full 
time job positions to the Property will promote economic development, stimulate commercial 
activity and enhance the tax base and economic vitality of the City; and   
 
 WHEREAS, the City has adopted programs for promoting economic development; and 
 
 WHEREAS, the City is authorized by TEX. LOC. GOV’T CODE §380.001 et seq. to 
provide economic development grants to promote local economic development and to stimulate 
business and commercial activity in the City; and  
 
 WHEREAS, the City has determined that making an economic development grant to the 
Company in accordance with the terms and conditions set forth in this Agreement will further the 
objectives of the City, will benefit the City and the City’s inhabitants and will promote local 
economic development and stimulate business and commercial activity in the City;  
 



 

 NOW THEREFORE, in consideration of the foregoing and the premises, mutual 
covenants and agreements contained herein, and other good and valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, the parties, intending to be legally 
bound, hereby covenant and agree as follows: 

 
Article I 

Definitions 
 
 For purposes of this Agreement, each of the following terms shall have the meaning set 
forth herein unless the context clearly indicates otherwise: 
 

“Commencement Date” shall mean May 1, 2011. 
 

“Effective Date” shall mean the last date on which all of the parties hereto 
have executed this Agreement. 
 

“Event of Force Majeure” shall mean any contingency or cause beyond the 
reasonable control of a party including, without limitation, acts of God or the public 
enemy, war, riot, civil commotion, insurrection, government or de facto 
governmental action (unless caused by the intentionally wrongful acts or omissions 
of the party), fires, explosions or floods, strikes, slowdowns or work stoppages any 
of which event(s) directly impact the Company’s operations in Plano. An economic 
downturn is not an Event of Force Majeure. 

 
“Job Equivalent” shall mean one or more Company job positions located at 

the Property which individually or when combined total 2080 hours annually. A Job 
Equivalent position for the purposes of this Agreement shall not include any 
Company job positions maintained at 5700 Tennyson Parkway, Plano, Texas.  

   
Article II 

Term 
  
 The term of this Agreement shall begin on the Commencement Date and continue until 
April 30, 2018, unless sooner terminated as provided herein.   
 

Article III 
Obligations of Company 

 
 In consideration for the grant of public funds as set forth in Section 4.01 below, the 
Company agrees to the following: 
 

(a) Occupy not less than 35,000 square feet of office space at 5340 Legacy Dr., 
Building 3, Plano, TX 75024 (hereafter the “Property”) on or before May 1, 2011;  

 
(b) Retain or create 110 Job Equivalents on the Property or other locations in the City 

of Plano as approved by the parties in writing (“Other Locations”) on or before 



 

May 1, 2011.  The term ‘Other Locations’ shall not include the property located at 
5700 Tennyson Parkway, Plano, Texas;  

 
(c) 

 

The Company may but is not obligated to add additional Job Equivalent positions 
to the Property or Other Locations up to a maximum of 90 additional Job 
Equivalents (200 combined total) by December 31, 2013 and receive a grant 
payment as set forth in Article IV below;   

(d) 

 

Occupy no less than 35,000 square feet of office space on the Property and 
maintain all Job Equivalent positions on the Property or Other Locations, for 
which a grant payment was received, for the full term of this agreement; 

(e) 

 

Retain during the term of this agreement Plano as the designated U.S. 
Headquarters for the Company; and   

(f) Use reasonable efforts to place all Company-managed hotel room nights, related 
 to the Company’s business activities, at facilities located in the City of Plano.  
 

 
Article IV 

Economic Development Grant 
 

4.01 Grant

 

.  The City agrees to provide the Company a cash grant of One Hundred 
and Thirty Two Thousand Dollars ($132,000.00) for the occupancy of no less than 35,000 square 
feet of office space on the Property or Other Locations and the retention or creation of 110 Job 
Equivalent positions on the Property or Other Locations by the Commencement Date and a 
separate cash grant of One Thousand Two Hundred Dollars ($1,200.00) for each additional new 
Job Equivalent position created on the Property or Other Locations by December 31, 2013 up to 
a maximum of 90 Job Equivalents (200 combined total). The combined total of all grant 
payments paid under this Agreement shall not exceed Two Hundred and Forty Thousand Dollars 
($240,000.00).   

4.02 Grant Payments.     Except as otherwise indicated, the Company shall be entitled 
to a payment of One Hundred and Thirty Two Thousand Dollars ($132,000.00) from the City 
under this Agreement within thirty (30) days after the Company verifies to the City using the 
Initial Certification form attached hereto as Exhibit “A” that the Company has met its obligations 
as set forth in Article III (a) and (b) above.  In order to receive payment under this 
Agreement, Company’s initial certification verifying compliance with Article III (a) and (b) 
above must be filed with the City no later than August 1, 2011.  Failure to certify by August 
1, 2011 will void this Agreement without further notice.  After complying with Article III (a) 
and (b), the Company shall be entitled to additional payments of One Thousand Two Hundred 
Dollars ($1,200.00) for each additional Job Equivalent created on the Property or Other 
Locations up to a maximum of One Hundred and Eight Thousand Dollars ($108,000.00) within 
thirty (30) days after the Company verifies to the City the creation of these Job Equivalents using 
the Initial Certification attached hereto as Exhibit “A” modified as necessary. Certifications for 
additional Job Equivalents may not be filed in increments of less than twenty-five jobs.   In 



 

order to receive payment for additional Job Equivalents created under Article III (c) the 
Company’s certification for those additional Job Equivalents must be filed with the City no 
later than April 1, 2014. 

 
4.03 Refunds
 

.   

(a) In the event the Company allows Job Equivalents at the Property to fall 
below the number of Job Equivalents for which it has received a grant payment for more than 
180 consecutive days during the term of this Agreement, not the result of an Event of Force 
Majeure, the Company shall refund to the City an amount equal to One Thousand Two Hundred  
Dollars ($1,200.00) for each lost Job Equivalent.  For the purposes of determining whether the 
City is due a refund under this section, the Company’s Chief Financial Officer or other Company 
Officer shall certify to the City by January 31, 2012 and by January 31 of each year thereafter 
during the term of this agreement the actual number of Job Equivalents at the Property for the 
preceding calendar year using the Certificate Form attached as Exhibit "B".  All refunds under 
this Agreement shall be due within 30 days of written demand for payment.

 

  Notwithstanding the 
foregoing, the Company shall never be required to refund to the City, in the aggregate, any 
amount in excess of the total grant amount set forth in Section 4.01. 

 (b)   In the event the Company, at any time during the term of this Agreement, is 
convicted of a violation under 8 U.S.C. Section 1324a(f) regarding the unlawful employment of 
undocumented workers, it shall reimburse the City all grant funds paid pursuant to this 
Agreement together with interest charged from the date of payment of the funds at the statutory 
rate for delinquent taxes as determined by V.T.C.A., Tax Code § 33.01, but without the addition 
of penalty.  Repayment of grant funds and interest shall be due not later than 120 days after the 
date the City notifies the Company of the conviction. 

 
 

Article V 
Termination 

 
 5.01 This Agreement terminates upon any one or more of the following: 
 
  (a) By mutual written agreement of the parties; 
 
  (b) Upon expiration of the Term; 

  (c) By either party, if the other party defaults or breaches any of the terms or 
conditions of this Agreement and such default or breach is not cured within thirty (30) days after 
written notice thereof (provided that such thirty (30) day period shall be extended if the default is 
of a nature that cannot reasonably be cured within such thirty (30) day period and further 
provided that the remedy is being diligently pursued); and 

  (d) By either party if any subsequent federal or state legislation or any 
decision of a court of competent jurisdiction declares or renders this Agreement invalid, illegal 
or unenforceable, provided, that such termination notice shall set forth an explanation of the 
terminating party’s basis for termination under this subsection (d). 

 



 

 5.02 Effect of Termination

 

.  The rights, responsibilities and liabilities of the Parties 
under this Agreement shall be extinguished upon the applicable effective date of termination of 
this Agreement, except for any obligations that accrue prior to such termination or as otherwise 
provided herein. All rights and obligations set forth above shall survive the termination of this 
Agreement.   

Article VI 
Miscellaneous 

 
6.01 Binding Agreement.

 

  The terms and conditions of this Agreement are binding 
upon the successors and permitted assigns of the parties hereto.  This Agreement may not be 
assigned without the express written consent of the non-assigning party, except that the 
Company may assign this Agreement without obtaining the City’s consent (a) to one of its 
affiliates, or (b) to any person or entity that directly or indirectly acquires, through merger, sale 
of stock, purchase or otherwise, all or substantially all of the assets of the Company. 

 6.02 No Joint Venture

 

.  It is acknowledged and agreed by the parties that the terms 
hereof are not intended to and shall not be deemed to create a partnership or joint venture among 
the parties.  Neither party shall have any authority to act on behalf of the other party under any 
circumstances by virtue of this Agreement. 

 6.03 Authorization

 

.  Each party represents that it has full capacity and authority to 
grant all rights and assume all obligations that are granted and assumed under this Agreement.  

6.04 Notice

 

.  Any notice required or permitted to be delivered hereunder shall be 
deemed received three (3) days thereafter sent by United States Mail, postage prepaid, certified 
mail, return receipt requested, addressed to the party at the address set forth below (or such other 
address as such party may subsequently designate in writing) or on the day actually received if 
sent by courier or otherwise hand delivered. 

  If intended for the City: 
 City of Plano, Texas 
 Attention: Thomas H. Muehlenbeck 
 City Manager 
 1520 Avenue K 
 P.O. Box 860358 
 Plano, Texas 75086-0358  
 

  With a copy to: 
 City of Plano, Texas 

  Attention: Diane Wetherbee 
 City Attorney  
 1520 Avenue K 
 Plano, Texas 75086-0358 

  



 

  If intended for the Company before relocation: 
  Futurewei Technologies, Inc.  
  Attention:  Ms. Christie Daniels 
  Office Administrator 
  1700 Alma Drive, Suite 100 
  Plano, Texas 75075 
 
  If intended for the Company after relocation: 
  Futurewei Technologies, Inc.  
  Attention:  Ms. Christie Daniels 
  Office Administrator 
  5340 Legacy Drive 
  Building 3 
  Plano, TX 75093 
   
 
 
 6.05 Entire Agreement

 

.  This Agreement is the entire Agreement between the parties 
with respect to the subject matter covered in this Agreement.  There is no other collateral oral or 
written Agreement between the parties that in any manner relates to the subject matter of this 
Agreement. 

 6.06 Governing Law

 

.  This Agreement shall be governed and construed in accordance 
with the laws of the State of Texas, without giving effect to any conflicts of law rule or principle 
that might result in the application of the laws of another jurisdiction.  Venue for any action 
concerning this Agreement, the transactions contemplated hereby or the liabilities or obligations 
imposed hereunder shall be in the State District Court of Collin County, Texas. 

 6.07 Amendment

 

.  This Agreement may only be amended by the mutual written 
agreement of the parties. 

 6.08 Legal Construction

 

.  In the event any one or more of the provisions contained in 
this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect other provisions, and it is the 
intention of the parties to this Agreement that in lieu of each provision that is found to be illegal, 
invalid, or unenforceable, a provision shall be added to this Agreement which is legal, valid and 
enforceable and is as similar in terms as possible to the provision found to be illegal, invalid or 
unenforceable. 

6.09 Recitals
 

.  The recitals to this Agreement are incorporated herein. 

 6.10 Counterparts

 

.  This Agreement may be executed in counterparts.  Each of the 
counterparts shall be deemed an original instrument, but all of the counterparts shall constitute 
one and the same instrument. 



 

 6.11 Survival of Covenants

 

.  Any of the representations, warranties, covenants, and 
obligations of the parties, as well as any rights and benefits of the parties, pertaining to a period 
of time following the termination of this Agreement shall survive termination. 

 6.12 Dispute Resolution

 

.  Any controversy or claim arising from or relating to this 
Agreement, or a breach thereof shall be subject to non-binding mediation, as a condition 
precedent to the institution of legal or equitable proceedings by any party.  The parties shall 
endeavor to resolve their claims by mediation that, unless the parties mutually agree otherwise, 
shall be in accordance with the American Arbitration Association’s Commercial Mediation 
Rules in effect at the time of mediation.  Request for mediation shall be filed concurrently with 
the other party.  Mediation shall proceed in advance of legal or equitable proceedings, which 
shall be stayed pending mediation for a period of sixty (60) days from the date of filing for 
mediation, unless stayed for a longer period of time by agreement of the parties.  The party 
requesting the mediation shall bear all costs related to the mediation.  The mediation shall be 
held in Collin County, Texas, unless another location is mutually agreed upon.  Agreements 
reached in mediation shall be enforceable as settlement agreements in any Court having 
jurisdiction thereof. 

 
 EXECUTED on this _______ day of _____________________, 2010. 
 
 
ATTEST: CITY OF PLANO, TEXAS, a home rule 

municipal corporation 
 
 
____________________________________ By: ______________________________ 
Diane Zucco, CITY SECRETARY  Thomas H. Muehlenbeck, CITY 

 MANAGER 
 
APPROVED AS TO FORM: 
 
___________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 
 
 
ATTEST: FUTUREWEI TECHNOLOGIES, INC. 

d/b/a HUAWEI TECHNOLOGIES (USA), 
a Texas Corporation 

 
 
____________________________________ BY: ______________________________ 
        Charles Ding 
        Co-President 



 

EXHIBIT “A” 
 

INITIAL CERTIFICATE OF COMPLIANCE 
FOR PROPERTY LOCATED AT 

5340 Legacy Drive, Building 3, Plano, TX  75024 
 
 I hereby certify that FUTUREWEI TECHNOLOGIES, INC. d/b/a HUAWEI 
TECHNOLOGIES (USA), a Texas Corporation , has occupied not less than 35,000 square feet 
of office space on the Property or Other Location and has retained or created _________  Job 
Equivalent positions to the Property.  FUTUREWEI TECHNOLOGIES, INC. d/b/a HUAWEI 
TECHNOLOGIES (USA) is in compliance with [subsections (a) and (b)] or [subsection c] of 
Article III of the Agreement as of ________________, and is entitled to receive payment under 
the terms of that Agreement.    
 
 

  
 
ATTEST:  FUTUREWEI TECHNOLOGIES, INC. 

d/b/a HUAWEI TECHNOLOGIES (USA), 
   a Texas Corporation  
 
 
 
       By: ______________________________ 
        Name:  
        Title:  
 
 
  
Date 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to: 
 

City of Plano 
Finance Department 
P.O. Box 860358 
Plano, Texas  75086-0358 

 
  



 

EXHIBIT "B" 
 

ANNUAL CERTIFICATE OF COMPLIANCE 
FOR PROPERTY LOCATED AT 

5340 Legacy Drive, Building 3, Plano, TX  75024 
  
I hereby certify that FUTUREWEI TECHNOLOGIES, INC. d/b/a HUAWEI TECHNOLOGIES 
(USA), a Texas Corporation is in compliance with each applicable term as set forth in Article III 
of the Agreement as of ____________________.  The term of the

 

 Agreement is May 1, 2011 
through April 30, 2018.  The number of new Job Equivalents, calculated as set forth in the 
Agreement, and maintained pursuant to the Agreement since its inception has not fallen below 
_____ for more than 180 consecutive days and is ________ as of the date of this Certificate of 
Compliance."  If the number herein reported is below the number required to be maintained 
pursuant the Agreement, I certify that the City of Plano has been refunded the appropriate 
amount as required by Section 4.03 of the Agreement. This form is due on January 31 of each 
year this Agreement is in force.   

 
ATTEST: FUTUREWEI TECHNOLOGIES, INC. 

d/b/a HUAWEI TECHNOLOGIES (USA), 
a Texas Corporation  

 
 
________________________________            By:______________________________ 
 Name: 

 
 Chief Financial Officer 

        
 
___________________________________ 
Date 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to:  City of Plano 
        Finance Department 
        P.O. Box 860358 
        Plano, Texas 75086-0358 
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Council Meeting Date: 11-8-10 

Department: Finance 

Department Head Denise Tacke 

 

Agenda Coordinator (include phone #): Katherine Crumbley - 7479 

CAPTION 

A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of an Economic 
Development Incentive Agreement by and between the City of Plano, Texas and Telect, Inc., a Washington 
Corporation; authorizing its execution by the City Manager or his designee and providing an effective date. 

FINANCIAL SUMMARY 

 NOT APPLICABLE  OPERATING EXPENSE  REVENUE   CIP 

 
FISCAL YEAR: 

 
2010 

Prior Year 
(CIP Only) 

Current 
Year 

Future 
Years 

 
TOTALS 

Budget 0 12,578,710 0 12,578,710

Encumbered/Expended Amount 0 -4,503,225 -4,611,650 -9,114,875

This Item 0 -87,500       -87,500

BALANCE    0 7,987,985 -4,611,650 3,376,335

FUND(S): ECONOMIC DEVELOPMENT FUND 

COMMENTS: Strategic Plan Goal:  Providing economic development incentives relates to the City's goal of 
strong local economy 

SUMMARY OF ITEM 

A request from Telect, Inc.  for an Economic Development Incentive  to relocate its business and commercial 
activities to the City, thereby generating additional local sales tax revenues and increasing ad valorem tax 
values to the City.  Telect, Inc. agrees to occupy not less than 100,000 sq. ft of commercial space and transfer 
or create 125 jobs on or before 12/31/10.   

 

 

List of Supporting Documents: Other Departments, Boards, Commissions or Agencies 

Economic Development Incentive Agreement       

      
 
 
 



 

 

 
A Resolution of the City Council of the City of Plano, Texas, approving the terms and conditions of 
an Economic Development Incentive Agreement by and between the City of Plano, Texas and 
Telect, Inc., a Washington Corporation; authorizing its execution by the City Manager or his 
designee and providing an effective date. 
 

WHEREAS, the City Council has been presented a proposed Economic Development Incentive 
Agreement By and Between the City of Plano, and Telect, Inc.,  a Washington corporation, a substantial 
copy of which is attached hereto as Exhibit “A”

 

 and incorporated herein by reference (hereinafter called 
“Agreement”); and, 

WHEREAS, upon full review and consideration of the Agreement, and all matters attendant and 
related thereto, the City Council is of the opinion that the terms and conditions thereof should be 
approved, and that the City Manager or his designee shall be authorized to execute it on behalf of the City 
of Plano. 

 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

PLANO, TEXAS, THAT: 
 
Section I

 

. The terms and conditions of the Agreement, having been reviewed by the City 
Council of the City of Plano and found to be acceptable and in the best interests of the City of Plano and 
its citizens, are hereby in all things approved. 

Section II

 

. The City Manager or his designee is hereby authorized to execute the Agreement 
and all other documents in connection therewith on behalf of the City of Plano, substantially according to 
the terms and conditions set forth in the Agreement. 

Section III
 

. This Resolution shall become effective immediately upon its passage. 

DULY PASSED AND APPROVED this the 8th day of November, 2010. 
 
 

________________________________ 
Phil Dyer, MAYOR 

 
ATTEST: 
 
 
_________________________________ 
Diane Zucco, CITY SECRETARY 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 



  

ECONOMIC DEVELOPMENT INCENTIVE AGREEMENT 

This Economic Development Incentive Agreement (“Agreement”) is made by and 
between the City of Plano, Texas (the “City”), and Telect, Inc., a Washington Corporation, 
(hereinafter referred to as the (“Company”), acting by and through its respective authorized 
officers and representatives. 

WITNESSETH: 

WHEREAS, the Company is currently located in Plano, Texas, and engaged in the 
business of developing, manufacturing, and servicing innovative connectivity products for the 
data and telecommunications industries; and  

WHEREAS, the Company plans to move to another location in Plano and add real 
property taxable value of $1,500,000.00 and to retain $6,500,000.00 business personal property 
taxable value; and 

WHEREAS, the Company has advised the City that a contributing factor that would 
induce the Company to relocate and maintain and expand its business and commercial activities 
in the City, thereby generating additional local sales tax revenues and increasing ad valorem tax 
values for the City, would be an agreement by the City to provide an economic development 
grant to the Company; and 

WHEREAS, Company intends to occupy approximately 100,000 square feet of 
commercial space located at 1801 10th Street, Plano, Texas (the “Property”) on or before the 
Commencement Date as defined below, and to transfer, retain 

WHEREAS, the occupancy of 100,000 square feet of commercial space and the creation, 
retention or transfer of a minimum of 125 full time jobs on the Property will promote economic 
development, stimulate commercial activity and enhance the tax base and economic vitality of 
the City; and 

or create at least 125 full time job 
equivalent positions on the Property; and 

WHEREAS, the City has adopted programs for promoting economic development; and 

WHEREAS, the City is authorized by TEX. LOC. GOV’T CODE §380.001 et seq. to 
provide economic development grants to promote local economic development and to stimulate 
business and commercial activity in the City; and 

WHEREAS, the City has determined that making an economic development grant to the 
Company in accordance with the terms and conditions set forth in this Agreement will further the 
objectives of the City, will benefit the City and the City’s inhabitants and will promote local 
economic development and stimulate business and commercial activity in the City; 

NOW THEREFORE, in consideration of the foregoing and the premises, mutual 
covenants and agreements contained herein, and other good and valuable consideration, the 



receipt and sufficiency of which are hereby acknowledged, the parties, intending to be legally 
bound, hereby covenant and agree as follows: 

Ar ticle I 
Definitions 

For purposes of this Agreement, each of the following terms shall have the meaning set 
forth herein unless the context clearly indicates otherwise: 

“Commencement Date” shall mean the occupancy of the Property but not 
later than December 20, 2010.  

“Effective Date” shall mean the last date on which all of the parties hereto 
have executed this Agreement. 

“Event of Force Majeure” shall mean any contingency or cause beyond 
the reasonable control of a party including, without limitation, acts of God or the 
public enemy, war, riot, civil commotion, insurrection, government or de facto 
governmental action (unless caused by the intentionally wrongful acts or 
omissions of the party), fires, explosions or floods, strikes, slowdowns or work 
stoppages any of which event(s) directly impact the Company’s operations in 
Plano. 

“Job Equivalent” shall mean one or more Company job positions located 
at the Property which individually or when combined total 2080 hours annually. 

Ar ticle II 
Term 

The term of this Agreement shall be for a period of seven (7) years to run from the 
Commencement Date, unless sooner terminated as provided herein. 

Ar ticle III 
Obligations of Company 

 In consideration for the grant of public funds as set forth in Section 4.01 below, the 
Company agrees to the following: 

(a) Occupy not less than 100,000

(b) Transfer or create 125 Job Equivalents on the Property on or before 
December 31, 2010; 

 square feet of commercial space on the 
Property on or before the Commencement Date; 

(c) Maintain all 125 Job Equivalents on the Property for the remainder of the 
term of this Agreement; and 



(d) Use reasonable efforts to place all Company-managed hotel room nights, 
related to the Company’s business activities, at facilities located in the City of Plano. 

Ar ticle IV 
Economic Development Grant 

4.01. Grant.  In consideration of the Company successfully fulfilling the obligations as 
set forth in Article III above, the City agrees to provide the Company a one-time cash grant of 
Eighty Seven Thousand Five Hundred Dollars ($87,500.00).   The Company agrees to maintain 
all 125 Job Equivalents on the Property throughout the term of this Agreement as provided in 
Section 4.03 below. 

4.02. Grant Payments.  The Company shall be entitled to a payment of Eighty Seven 
Thousand Five Hundred Dollars ($87,500.00) from the City under this Agreement within thirty 
(30) days after the Company verifies to the City, using the Initial Certification form attached 
hereto as Exhibit “A”, that the Company has met its obligations as set forth in Article III (a) and 
(b) above (such payment referred to as the “Initial Grant Payment”).  IN ORDER TO RECEIVE 
PAYMENT UNDER THIS AGREEMENT, COMPANY’S INITIAL CERTIFICATION VERIFYING 
COMPLIANCE WITH ARTICLE III (A) AND (B) ABOVE MUST BE FILED WITH THE CITY ON OR 
BEFORE APRIL 1, 2011.   

4.03. Refunds.  In the event the Company allows Job Equivalents at the Property to fall 
below 125 for more than one hundred eighty (180) consecutive days during the term of this 
Agreement, not the result of an Event of Force Majeure, the Company shall refund to the City an 
amount equal to Seven Hundred Dollars ($700.00) for each lost Job Equivalent.  For purposes of 
determining whether the City is due a refund under this section, the Company’s Chief Financial 
Officer shall certify to the City by January 31, 2012, and by January 31st of each year thereafter 
during the term of this Agreement the actual number of Job Equivalents at the Property for the 
preceding calendar year, using the Certification form attached as Exhibit “B”.  All refunds under 
this Agreement shall be due within thirty (30) days of written demand for payment.  
Notwithstanding the foregoing,

4.04. Undocumented Workers.  In the event the Company, at any time during the term 
of this Agreement, is convicted of a violation under 8 U.S.C. Section 1324a(f) regarding the 
unlawful employment of undocumented workers, it shall reimburse the City all grant funds paid 
pursuant to this Agreement together with interest charged from the date of payment of the funds 
at the statutory rate for delinquent taxes as determined by V.T.C.A., Tax Code § 33.01 but 
without the addition of penalty.  Repayment of grant funds and interest shall be due not later than 
one hundred twenty (120) days after the date the City notifies the Company of the conviction. 

 the sole and exclusive remedy of the City for any failure by the 
Company to maintain the Job Equivalents on the Property pursuant to Section 3.01 above, shall 
be to receive a refund of the applicable portion of the Grant as determined in accordance with the 
terms of this Section 4.03. 

Article V 
Termination 

5.01. This Agreement terminates upon any one or more of the following: 



(a) By mutual written agreement of the parties; 

(b) Upon expiration of the Term; 

(c) By either party, if the other party defaults or breaches any of the terms or 
conditions of this Agreement and such default or breach is not cured within thirty (30) days after 
written notice thereof (provided that such 30 day period shall be extended if the default is of a 
nature that cannot reasonably be cured within such 30 day period and further provided that the 
remedy is being diligently pursued); and 

(d) By either party if any subsequent federal or state legislation or any 
decision of a court of competent jurisdiction declares or renders this Agreement invalid, illegal 
or unenforceable, provided, that such termination notice shall set forth an explanation of the 
terminating party’s basis for termination under this subsection (d). 

5.02. Effect of Termination.  The rights, responsibilities and liabilities of the Parties 
under this Agreement shall be extinguished upon the applicable effective date of termination of 
this Agreement, except for any obligations that accrue prior to such termination or as otherwise 
provided herein.  All rights and obligations set forth above shall survive the termination of this 
Agreement. 

Ar ticle VI 
Miscellaneous 

6.01. Binding Agreement.  The terms and conditions of this Agreement are binding 
upon the successors and permitted assigns of the parties hereto.  This Agreement may not be 
assigned without the express written consent of the non-assigning party, except that the 
Company may assign this Agreement without obtaining the City’s consent (a) to one of its 
affiliates, or (b) to any person or entity that directly or indirectly acquires, through merger, sale 
of stock, purchase or otherwise, all or substantially all of the assets of the Company. 

6.02. No Joint Venture.  It is acknowledged and agreed by the parties that the terms 
hereof are not intended to and shall not be deemed to create a partnership or joint venture among 
the parties.  Neither party shall have any authority to act on behalf of the other party under any 
circumstances by virtue of this Agreement. 

6.03. Authorization.  Each party represents that it has full capacity and authority to 
grant all rights and assume all obligations that are granted and assumed under this Agreement. 

6.04. Notice.  Any notice required or permitted to be delivered hereunder shall be 
deemed received three (3) days thereafter sent by United States Mail, postage prepaid, certified 
mail, return receipt requested, addressed to the party at the address set forth below (or such other 
address as such party may subsequently designate in writing) or on the day actually received if 
sent by courier or otherwise hand delivered. 

If intended for the City: 
City of Plano, Texas 



Attention:  Thomas H. Muehlenbeck 
City Manager 
1520 Avenue K 
P.O. Box 860358 
Plano, Texas 75086-0358 

With a copy to: 
City of Plano, Texas 
Attention:  Diane Wetherbee 
City Attorney 
1520 Avenue K 
Plano, Texas 75086-0358 

If intended for the Company prior to relocation: 
Telect, Inc., 
Attention Tom Potter, Director, Global Operations 
3100 E. Plano Parkway 
Plano, Texas 75074 
 
If intended for the Company after relocation: 
Telect, Inc.  
Attention Tom Potter, Director, Global Operations 
1801 10th

Plano, Texas 75074 
 Street  

 
With a copy to: 
Telect, Inc. 
Attention:  LauraLee Johnson 
Contracts Manager 
1730 North Madson Street 
Liberty Lake, Washington  99019 

 
6.05. Entire Agreement.  This Agreement is the entire Agreement between the parties 

with respect to the subject matter covered in this Agreement.  There is no other collateral oral or 
written Agreement between the parties that in any manner relates to the subject matter of this 
Agreement. 

6.06. Governing Law.  This Agreement shall be governed and construed in accordance 
with the laws of the State of Texas, without giving effect to any conflicts of law rule or principle 
that might result in the application of the laws of another jurisdiction.  Venue for any action 
concerning this Agreement, the transactions contemplated hereby or the liabilities or obligations 
imposed hereunder shall be in the State District Court of Collin County, Texas. 

6.07. Amendment.  This Agreement may only be amended by the mutual written 
agreement of the parties. 



6.08. Legal Construction.  In the event any one or more of the provisions contained in 
this Agreement shall for any reason be held to be invalid, illegal, or unenforceable in any respect, 
such invalidity, illegality, or unenforceability shall not affect other provisions, and it is the 
intention of the parties to this Agreement that in lieu of each provision that is found to be illegal, 
invalid, or unenforceable, a provision shall be added to this Agreement which is legal, valid and 
enforceable and is as similar in terms as possible to the provision found to be illegal, invalid or 
unenforceable. 

6.09. Recitals.  The recitals to this Agreement are incorporated herein. 

6.10. Counterparts.  This Agreement may be executed in counterparts.  Each of the 
counterparts shall be deemed an original instrument, but all of the counterparts shall constitute 
one and the same instrument. 

6.11. Survival of Covenants.  Any of the representations, warranties, covenants, and 
obligations of the parties, as well as any rights and benefits of the parties, pertaining to a period 
of time following the termination of this Agreement shall survive termination. 

6.12. Dispute Resolution.  Any controversy or claim arising from or relating to this 
Agreement, or a breach thereof shall be subject to non-binding mediation, as a condition 
precedent to the institution of legal or equitable proceedings by any party.  The parties shall 
endeavor to resolve their claims by mediation that, unless the parties mutually agree otherwise, 
shall be in accordance with the American Arbitration Association’s Commercial Mediation 
Rules in effect at the time of mediation.  Request for mediation shall be filed concurrently with 
the other party.  Mediation shall proceed in advance of legal or equitable proceedings, which 
shall be stayed pending mediation for a period of sixty (60) days from the date of filing for 
mediation, unless stayed for a longer period of time by agreement of the parties.  The party 
requesting the mediation shall bear all costs related to the mediation.  The mediation shall be 
held in Collin County, Texas, unless another location is mutually agreed upon.  Agreements 
reached in mediation shall be enforceable as settlement agreements in any Court having 
jurisdiction thereof. 

EXECUTED on this ______ day of _____________________________, 2010. 

 

ATTEST: 
 
 
 
 
_______________________________ 
Diane Zucco, CITY SECRETARY 

CITY OF PLANO, TEXAS, a home rule 
municipal corporation 
 
 
 
By:   _________________________________ 

Thomas H. Muehlenbeck, CITY MANAGER 



 
  
  
APPROVED AS TO FORM: 
 
 
_________________________________ 
Diane C. Wetherbee, CITY ATTORNEY 

 

  
 
  
ATTEST: 
 
 
 
 
By: ______________________________ 
 

TELECT, INC., a Washington Corporation 
 
 
 
By:   _________________________________ 

Stanley E. Hilbert 
Executive Vice President & CFO 
 

  
  



EXHIBIT “A” 

CERTIFICATE OF COMPLIANCE*

I hereby certify that Telect, Inc., has hired/transferred/retained 125 Job Equivalents on 
the Property and is in compliance with each applicable term as set forth in Article III (a) and (b) 
of the Economic Development Agreement approved by the City Council on ______ as of 
________________(date), and is entitled to receive payment under the terms of the Agreement. 

 

 
 

ATTEST: TELECT, INC., a Washington Corporation 
 
 

By: _________________________________  
Stanley E. Hilbert 

 
Executive Vice President & CFO 

 
 

________________________________ 
Date  
 
 
 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to: 
 

City of Plano  
Finance Department  
P.O. Box 860358 
Plano, Texas 75086-0358 

 
 

 

 

 

 

 
                                                 
 



EXHIBIT “B” 

ANNUAL CERTIFICATE OF COMPLIANCE 

I hereby certify that Telect, Inc., is in compliance with each applicable term as set forth in 
the Economic Development Agreement dated _______________.  The term of this Agreement is 
______________ through __________________.  The number of new or retained Job 
Equivalents maintained pursuant to the Agreement for the previous twelve month period ending 
__________________, 201_ is _________.  If (1) the number herein reported is below the 
number required to be maintained pursuant to the Agreement (125 Job Equivalents), and (2) such 
shortfall has continued for more than 180 consecutive days for reasons other than an Event of 
Force Majeure (as defined in the Agreement), I certify that the City of Plano has been refunded 
the appropriate amount as required by Section 4.03 of the Agreement.  This form is due on 
January 31st

ATTEST: TELECT, INC., a Washington Corporation 

  of each year this Agreement is in force. 

 
 
 

By:   _______________________________ 
Stanley E. Hilbert 
Executive Vice President & CFO 
 

_________________________________ 
Date  
 
 
 
 
 
 
NOTE: 
 
This Certificate of Compliance should be mailed to: 

City of Plano  
Finance Department  
P.O. Box 860358 
Plano, Texas 75086-0358 
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